CITY OF
’ R
®

AGENDA
CITY COUNCIL MEETING

SEPTEMBER 19, 2017 @ 5:00 P.M.

Notice is hereby given the City Council for the City of Parker will meet in a Regular Meeting on
Tuesday, September 19, 2017 at 5:00 P.M. at the Parker City Hall, 5700 E. Parker Road,
Parker, Texas, 75002.

CALL TO ORDER - Roll Call and Determination of a Quorum

PLEDGE OF ALLEGIANCE

AMERICAN PLEDGE: | pledge allegiance to the flag of the United States of America; and
to the republic for which it stands, one nation under God, indivisible with liberty and justice
for all.

TEXAS PLEDGE: Honor the Texas flag; | pledge allegiance to thee, Texas, one state under
God, one and indivisible.

PUBLIC COMMENTS The City Council invites any person with business before the Council to speak to the

Council. No formal action may be taken on these items at this meeting. Please keep comments to 3 minutes.

1. PRESENTATION AND INTERVIEW BY ARCHITECTURAL SERVICES FIRM (5-6 p.m.)

CONSENT AGENDA Routine Council business. Consent Agenda is approved by a single majority vote. ltems

may be removed for open discussion by a request from a Councilmember or member of staff.

2. DEPARTMENT REPORTS-ANIMAL CONTROL, BUILDING, COURT, POLICE AND
WEBSITE

3. CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON AMENDING THE CITY
SEWER RATES. [BOYD]

4. CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON RESOLUTION NO.
2017-551, REGARDING AN AGREEMENT WITH TXDOT FOR PARKER ROAD
WATER LINE RELOCATION PROJECT. [FLANIGAN]

5. CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON RESOLUTION NO.
2017-552, APPROVING A MOWING CONTRACT WITH GREENER PASTURES
LANDSCAPE MANAGEMENT. [FLANIGAN]

6. REMINDER/DISCUSSION OF HOUSEHOLD HAZARDOUS WASTE (HHW)
DISPOSAL EVENT IS SATURDAY, OCTOBER 28, 2017, 10:00 AM — 2:00 PM.

INDIVIDUAL CONSIDERATION ITEMS

7. CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON REPUBLIC SERVICES
RATE INCREASE. [BERNAS]
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e BULK TRASH — CONSIDERATION AND/OR ANY APPROPRIATE ACTION OF
SPLITTING THE CITY’S BULK TRASH INTO SEPARATE WEEKS (EXAMPLE -
EAST/WEST OF FM2551)

8. CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON HOME RULE
CHARTER COMMITTEE CRITERIA. [SHELBY/LEVINE]

9. DISCUSSION REGARDING BID PROCESS. [SHELBY]

10.PRESENTATION AND INTERVIEW BY ARCHITECTURAL SERVICES FIRM (7-8 p.m.)

ROUTINE ITEMS

11.FUTURE AGENDA ITEMS
e ZONING CODE COMMITTEE UPDATE
e VOLUNTEERS FOR COLLIN CENTRAL APPRAISAL DISTRICT BOARD OF
DIRECTORS [MARSHALL]

e REMINDER NATIONAL NIGHT OUT (NNO) — TUESDAY, OCTOBER 3, 2017,
6:00 P.M. —9:00 P.M.

e REMINDER FIRE PREVENTION WEEK — OCTOBER 8-14, 2017

e REMINDER NATIONAL PHARMACEUTICAL TAKE BACK INITIATIVE -
SATURDAY, OCTOBER 28, 2017, 10:00 A.M. — 2:00 P.M., ALONG WITH
EARLY VOTING

e REMINDER OCTOBER 2017 WATER RATES

( Water Rates - Residential Effective Effective Effective Effective Effective
[ Oct. 2016 Oct. 2017 Oct. 2018 Oct. 2019 Oct. 2020

Min Chg. - Includes 1% 4,000 Gal

Volume Rate Per 1,000 Gal.
4,001 15,000
15,000 30,000

30,001 50,000
50,001 70,000
70,001 Above

12. ADJOURN

In addition to any specifically identified Executive Sessions, Council may convene into Executive Session at any
point during the open meeting to discuss any item posted on this Agenda. The Open Meetings Act provides specific
exceptions that require that a meeting be open. Should Council elect to convene into Executive Session, those
exceptions will be specifically identified and announced. Any subsequent action, as a result of this Executive
Session, will be taken and recorded in open session.

| certify that this Notice of Meeting was posted on or before September 15, 2017 by 5:00 p.m. at the Parker City Hall,
and as a courtesy, this Agenda is also posted to the City of Parker Website at www.parkertexas.us.

Date Notice Removed Patti Scott Grey
City Secretary

The Parker City Hall is Wheelchair accessible. Sign interpretations or other special assistance for disabled attendees
must be requested 48 hours in advance by contacting the City Secretary’s Office at 972 442 6811.
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ANIMAL CONTROL REPORT
JULY 2017

Caller |PERMISSION TO WORK DOG BITE. | Fiscal Year Budget = $6,000
Call # Date: 6/22/2017 Remarks: QUARENTINED AT MURPHY AND Fiscal Year Charges
* |RELEASED.VG October = 280.00
Invoice Expected November = 580.00
1 Service Fee Only b _ $50.00 December = 230.30
Type: Charge: January = 410.00
February = 50.00
Action Taken . . March = 430.00
Call Type Response Disposition . :
yp By: P b April = 300.00
May = 200.00
. . Murphy Animal . June= 440.00
Animal Bite Control Other Quarantined/Follow Up July= 409.00
[ August=
Caller DOG BITE REPORT BEING SENT OVER. Septer_;_w;ear: $3.329.30
. WILL SEND TO MURPHY TO WORK. = 1929,
Call #| Date: 6/22/2017 Remarks: |QUARENTINED AT VET AND
" |RELEASED.VG
Invoice , Expected
2 Service Fee Only $50.00
Type: Charge:
Action Taken . ..
Call Type By Response Disposition
Animal Bite Murphy Animal Other Quarantined/Follow Up
Control
[
Caller |STRAY DOG RAL DILLEHAY/PARKER.
Call #| Date: 7/3/2017 GAVE PERMISSION TO CALLER TO
Remarks: |TAKE TO MURPHY.VG
Invoice i Expected
3 Service Fee + 3 p $80.00
Type: Days Charge:
Action Taken . .
Call Type By Response Disposition
Murphy Animal Citizen Drop .
Stray Control Off Holding
[
Caller
Call # Date: 7/5/2017 BROWN LAB RAL.VG
Remarks:
Invoice Expected
4 No Charge $0.00
Type: Charge:
Action Taken . .
Call Type By Response Disposition
Stray Murphy Animal Murphy Pick Returned to Owner
Control Up




ANIMAL CONTROL REPORT

[ [
] Caller |sSTRAY MALE MIX RAL ON
Call#| Date: | 7/7)2007 | . |RATHBONE/RIDGEMORE.VG
Invoice , Expected
5 Service Fee Only $50.00
Type: Charge:
Action Taken . -
Call Type By Response Disposition
Murphy Animal
Stray Control Other NA
[
Caller
Call # Date: 71712017 DEAD RABBIT ON PORCH.VG
Remarks:
Invoice Expected
6 No Charge $0.00
Type: Charge:
Action Taken . -
Call Type By Response Disposition
Dead . I
Animal City Personnel City Pick Up Destroyed
[
Caller
Call # Date: 7/10/2017 REPORT OF DOG ABUSE.VG
Remarks:
Invoice i Expected
7 Fee Exception $29.00
Type: Charge:
Action Taken . -
Call Type By Response Disposition
Murphy Animal | Murphy Pick .
Other Control Up Holding
[
Caller |STRAY SMALL BLACK/BROWN
Call # Date: 7/11/2017
Remarks: DOG.VG
Invoice Expected
8 No Charge $0.00
Type: Charge:
Action Taken . -
Call Type By Response Disposition
Stra Murphy Animal | Citizen Drop Returned to Owner-No
y Control Off ticket




ANIMAL CONTROL REPORT

JULY 2017

[ [ 1
Caller
Call #| Date: 7/12/2017 LOST 1 YEAR OLD BLACK LAB.VG
Remarks:
Invoice Expected
9 No Charge $0.00
Type: Charge:
Action Taken . i
Call Type By Response Disposition
Lost Animal| City Personnel Other Other
[
Caller |pDEAD SKUNK. TESTED POSITIVE
Call # Date: 7114/2017 Remarks: [FOR RABIES.VG
Invoice i Expected
10 Service Fee Only $50.00
Type: Charge:
Action Taken . o
Call Type By Response Disposition
Dead Murphy Animal | Murphy Pick
Animal Control Up Destroyed
[
Caller CONCERN-HORSE NEGLECT-3-4
. HORSES ON DILLEHAY AT SECOND
Call #| Date: | 7/17/2017 Remarks: |HOUSE OFF PARKER-(FOR SALE SIGN
" |ON LOT) .VG
Invoice , Expected
11 Service Fee Only $50.00
Type: Charge:
Action Taken . .
Call Type By Response Disposition
Other Murphy Animal Other Other
Control
[
call CONCERN-HORSE NEGLECT-3-4
. aller  |HORSES ON DILLEHAY AT SECOND
Call#| Date: | 7/17/2017 | o . . HOUSE OFF PARKER-(FOR SALE
SIGN ON LOT) .VG
Invoice Expected
12 No Charge $0.00
Type: Charge:
Action Taken . ..
Call Type By Response Disposition
Other Murphy Animal Other Other

Control




ANIMAL CONTROL REPORT
JULY 2017

[ [ ]

Caller |APPROVED 45 DAY HOME QUARENTINE
Call # Date: 7/18/2017 FOR ROTTWEILER MIX THAT WAS
Remarks: [EXPOSED TO SKUNK ON 7/14.

Invoice . Expected
13 Service Fee Only $50.00
Type: Charge:
Action Taken . .
Call Type By Response Disposition
Other Murphy Animal Other Quarantined/Follow Up
Control
[

Caller |PERMISSION TO SURRENDER 3

Call#| Date: | 7/24/2017 | | . YR OLD LAB TO MURPHY.VG

I i Expected
14 nvoice No Charge b $0.00
Type: Charge:
Action Taken . -
Call Type By Response Disposition
Other Murphy Animal Citizen Drop Off Other
Control

TOTAL= $409.00




©ARKER

BUILDING PERMIT TOTALS

Aug-17

ACCESSORY/OUTBUILDING PERMITS 3
IRRIGATION/LAWN SPRINKLER PERMITS 4
MISCELLANEOUS PERMITS 15
SWIMMING POOL PERMITS 4
REMODEL/ADDITION PERMITS 2
SINGLE FAMILY RESIDENTIAL PERMITS 6

INSPECTIONS

144
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City of Parker Municipal Court Monthly Report

August, 2017 Traffic Misdemeanors |Non-Traffic Misdemeanors
New Cases Filed 109 21
Total Pending Cases 963 361
Uncontested Dispositions 50 26
Compliance Dismissals

After Driver Safety Course 12

After Deferred Disposition 10 4
After Proof of Insurance 3

Other Dismissals 6 0
Total Cases Disposed 81 30
Arrest Warrants Issued 0

Warrants Cleared 12

Total Outstanding Warrants (613

Show Cause Hearings Held 10 0
Trials 0 0

Fines, Court Costs & Other
Amounts Collected:

Retained by City $16,145.00
Remitted to State $11,873.00
Total $28,018.00
Definitions:

Show Cause Hearing - A court hearing that is held for a defendant who has been granted a Driving
Safety Course or Deferred Disposition to Show Cause for Non-Compliance

All cases heard in Municipal Court are Class C Misdemeanors Only.
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PARKER POLICE DEPARTMENT

REPORT OF MONTHLY STATISTICS YEAR TO DATE

THIS THIS MONTH
August 2017 MONTH LAST YEAR % CHANGE YTD 2017 YTD 2016 % CHANGE
for Service Traffic 1390 6888
Calls for Service 251 1617
Traffic Contacts - All Units 200 926
House Watch 453 2156
Other Service Response Incidents 486 2189
Reported Incidents - Part 1 3 18
Homicide 0 0
Theft (Includes:) 1 12
Larceny/Theft 0 8
BMV's 1 2
Auto Theft 0 2
Residential Burglary 2 3
Business Burglary 0 2
Robbery 0 0
Aggravated Assault 0 0
Sexual Assault 0 1
Part 2 Offenses 9 91
Simple Assault 0 9
Vandalism 1 4
Narcotics 0 5
Fraud (Forgery, ID Theft, etc.) 1 10
Harassment 3 5
Other Offenses 0 0
Incident Reports 4 49
Mental Health 0 9
Adult Arrests 2 8
Males 2 7
Females 0 1
0 3
0 1
Traffic Enforcement 200 937
Citations 125 567
Warnings 75 370
Accidents 10 51
Injury 3 14
Non-Injury 6 32
FLID 1 5
Investigations 84 495
Cases Assigned 10 89
Clearances 8 66
Cases Filed with DA 2 15
Follow-Ups 64 322
Alarm Activations 20 162
Residential 18 150
Chargeable 15 121
Non-Chargeable 3 29
Business 2 12
Chargeable 1 8
Non-Chargeable 1 4
Outside Agency Activities 8 139
Murphy PD 2 78
Collin County SO 2 33
Wylie PD 0 5
Allen PD 1 9
Other 3 14
Staff Sworn Civilian Reserve
Authorized 9 1 2
Current Strength 9 1 2
In Training 0 0 0
Openings 0 0 0
% Staffed 100% 100% 100%
Reserve Hours 32




PIWIK

Parker, TX

Date range: August 2017

Monthly Web Report



Visits Summary
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Actions per Visit

Avg. Visit Duration (in seconds)

Bounce Rate
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Item 3

4 MR Council Agenda Item Lise. Qnly

Budget Account Code: 2-75-4060 Meeting Date: September 19, 2017
Department/
Budgeted Amount; $248,000 Requestor: City Council
|
Fund Balance-before Prepared by: Finance/HR Manager Boyd
expenditure:
Estimated Cost: Date Prepared: September 14, 2017
| Exhibits: 1) Ord. No. 650 (Revising Sewer Service Rates)

2) 2017 Sewer Rate increase analysis
3) Proposed Ordinance

AGENDA SUBJECT

CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON AMENDING THE CITY
SEWER RATES. [FLANIGAN/BOYD]

SUMMARY

Sewer rates have not been adjusted in several years. Since that time North Texas Municipal
Water District's (NTMWD’s) rates have increased by 58.51%. An increase is required to
meet costs in the upcoming budget.

POSSIBLE ACTION

Council may direct staff to take appropriate action.

| Inter — Office Use 1
Approved by: B
| Retuasor | Dotuna Boyd Date: | 09/14/2017
City Attorney: Date:

City Administrator: M 7&““7““ % 09/15/2017




ORDINANCE NO. 650
(Revising Sewer Service Rates)

AN ORDINANCE OF THE CITY OF PARKER, TEXAS,
REVISING THE RATES FOR RESIDENTIAL SANITARY SEWER
SERVICE; PROVIDING A REPEALING CLAUSE; PROVIDING A
SEVERABILITY CLAUSE; PROVIDING AN EMERGENCY CLAUSE;
PROVIDING A PENALTY CLAUSE; AND PROVIDING AN EFFECTIVE
DATE.

WHEREAS, the majority of the residents of the citizens of the City of Parker are
connected to on site septic systems;

WHEREAS, a revision in rates for the residences in the City of Parker with the
availability of sanitary sewer systems is necessary for the financial requirements of the system;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
PARKER, TEXAS AS FOLLOWS:

SECTION 1. All residential customers connected to the City of Parker’s sanitary sewer
system shall pay the minimum sum of $46.53 per month for the Sanitary Sewer service, effective
April 1, 2010. All customers shall comply with all the rules, requirements and regulations of the
North Texas Municipal Water District, Collin County, the State of Texas, and the City of Parker
with respect to discharge and effluent placed by the customer into the system. No person shall
discharge any substance, liquid, or material into the system which is prohibited by applicable
state, federal or county law, or the rules of the North Texas Municipal Water District. The prior
minimum rate of $34.50 established by Ordinance No. 593 is revoked.

SECTION 2. Sanitary sewer fees are due monthly on the same terms and conditions as
the City of Parker’s water bills.

SECTION 3. That all provisions of the ordinances of the City of Parker in conflict with
the provisions of this ordinance be, and the same are hereby, repealed, and all other provisions of
the ordinances of the City of Parker not in conflict with the provisions of this ordinance shall

remain in full force and effect.

Ordinance No. 650 (Revising Sewer Service Rates) Page 1



SECTION 4. That should any sentence, paragraph, subdivision, clause, phrase or
section of this ordinance be adjudged or held to be unconstitutional, illegal or invalid, the same
shall not affect the validity of this ordinance as a whole, or any part or provision thereof other
than the part so decided to be invalid, illegal or unconstitutional, and shall not affect the validity
of the Code of Ordinances as a whole.

SECTION 5. Any person, firm, company, partnership, corporation, or association
violating any provision of this Ordinance shall be deemed guilty of a misdemeanor and, upon
conviction thereof, shall be fined an amount of not less than One Hundred dollars ($100.00) nor
more than one Thousand Dollars ($1,000.00) for each such violation, and each and every day
that the provisions of this Ordinance are violated shall constitute a separate and distinct offense.

SECTION 6. This Ordinance shall take effect immediately from and after its passage
and the publication of the caption, as the law in such cases provides.

DULY PASSED by the City Council of the City of Parker, Texas, on the 16™ day of

March, 2010.
\\“‘ ‘“illl"’llllll""' APPROVED:
e‘\\\‘ o\‘.j ..o.f‘f?%ﬁ"\
:“ .... ... ‘,’r— o 5
5-'0 : ‘ '-.‘%4:/ /é“b/’z A -
Y : Joe Ordiﬁ Mayor
2’4@"“. .'... ?
AGREED: . COUNT <

)
"Iu.

Jd ”axi,cé /?}//@%5{,

Carrie Smith, City Secretary

APPROVED AS TO FORM:

Ordinance No. 650 (Revising Sewer Service Rates) Page 2
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ORDINANCE NO. 754
(Revising Sewer Service Rates)

AN ORDINANCE OF THE CITY OF PARKER, TEXAS, REVISING
THE RATES FOR RESIDENTIAL SANITARY SEWER SERVICE;
PROVIDING A REPEALING CLAUSE; PROVIDING A SEVERABILITY

CLAUSE; PROVIDING AN EMERGENCY CLAUSE; PROVIDING A
PENALTY CLAUSE; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the majority of the residents of the citizens of the City of Parker are connected
to on-site septic systems;

WHEREAS, a revision in rates for the residences in the City of Parker with the availability
of sanitary sewer systems is necessary for the financial requirements of the system;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
PARKER, TEXAS AS FOLLOWS:

SECTION 1. All residential customers connected to the City of Parker’s sanitary sewer
system shall pay the minimum sum of $XXXX per month for the Sanitary Sewer service, effective
October 1, 2017. All customers shall comply with all the rules, requirements and regulations of
the North Texas Municipal Water District, Collin County, the State of Texas, and the City of Parker
with respect to discharge and effluent placed by the customer into the system. No person shall
discharge any substance, liquid;or material into-the system which is prohibited by applicable state,
federal or county law, or the rules of the North Texas Municipal Water District. The prior
minimum rate of $46.53 established by Ordinance No. 650 is revoked.

SECTION 2. Sanitary-sewer fees are due monthly on the same terms and conditions as
the City of Parker’s water bills.

SECTION 3. That all provisions of the ordinances of the City of Parker in conflict with
the provisions of this ordinance be, and the same are hereby, repealed, and all other provisions of
the ordinances of the City of Parker not in conflict with the provisions of this ordinance shall

remain in full force and effect.

Ordinance No. 754 (Revising Sewer Service Rates) Page 1



SECTION 4. That should any sentence, paragraph, subdivision, clause, phrase or section
of this ordinance be adjudged or held to be unconstitutional, illegal or invalid, the same shall not
affect the validity of this ordinance as a whole, or any part or provision thereof other than the part
so decided to be invalid, illegal or unconstitutional, and shall not affect the validity of the Code of
Ordinances as a whole.

SECTION 5. Any person, firm, company, partnership, corporation, or. association
violating any provision of this Ordinance shall be deemed guilty of a misdemeanor and, upon
conviction thereof, shall be fined an amount of not less than One Hundred dollars ($100.00) nor
more than one Thousand Dollars ($1,000.00) for each such violation, and each and every day that
the provisions of this Ordinance are violated shall constitute a separate and distinct offense.

SECTION 6. This Ordinance shall take effect immediately from and after its passage and
the publication of the caption, as the law in such cases provides.

DULY PASSED by the City Council of the City of Parker, Texas,onthe _ day of

, 2017.

APPROVED:

Z Marshall, Mayor

AGREED:

Patti Scott Grey, City Secretary

APPROVED AS TO FORM:

Brandon S. Shelby, City Attorney

Ordinance No. 754 (Revising Sewer Service Rates) Page 2
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Item 4

- | B 1
Budget Account Code: Meeting Date: September 19, 2017
Department/
Budgeted Amount: Requestor: City Council
| Fund Balance-before Prepared by: City Administrator Flanigan
expenditure:
Estimated Cost: Date Prepared: September 14, 2017
Exhibits: » Resolution No. 2017-551 and Draft Agreement with
) Birkhoff's scope of work description and construction plans.

AGENDA SUBJECT

CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON RESOLUTION NO. 2017-
551, REGARDING AN AGREEMENT WITH TXDOT FOR PARKER ROAD WATER LINE
RELOCATION PROJECT. [FLANIGAN]

SUMMARY

TXDOT is currently in the process of widening certain portions of Parker Road. As a result
of this project, the City of Parker must relocate portions of the City’s water utility main.
TXDOT has agreed to reimburse the City for the cost of the relocation. The formal agreement
must be approved by the Council before construction may begin. TXDOT refused to accept
any of the suggested changes to the terms of the agreement. The scope of work described
in the agreement was prepared by John Birkhoff, the City’s engineer.

POSSIBLE ACTION

Council may direct staff to take appropriate action.

| Inter - Office Use =
Approved by: B
Department Head/ .
Requestor: Date:
City Attorney: Brawdon S, Sée%q Date: | 09/14/2017 via email
| City Administrator: % 7{44“?44 ):%9 \| 09115 12017
| | A\




RESOLUTION NO. 2017-551
(TXDOT Standard Utility Agreement)

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
PARKER, COLLIN COUNTY, TEXAS, AUTHORIZING THE
MAYOR TO EXECUTE A STANDARD UTILITY AGREEMENT
WITH THE TEXAS DEPARTMENT OF TRANSPORTATION FOR
THE REIMBURSEMENT OF COSTS TO RELOCATE PORTIONS
OF THE CITY OF PARKER’S WATER UTILITY MAIN
ADJACENT TO PARKER ROAD.

WHEREAS, the City of Parker provides water utility service to its residents; and

WHEREAS, the Texas Department of Transportation (TXDOTS is currently in the
process of widening certain portions of Parker Road; and,

WHEREAS, as a result of this project, the City of Parker must relocate portions of
the City’s water utility main; and,

WHEREAS, TXDOT has agreed to reimburse.the City for the cost of said
relocation; and,

WHEREAS, the Parker City Council deems it iri the best interest of the citizens of
the City of Parker to enter into a Standard Ut111ty Agreement with TXDOT for the
reimbursement of said funds; and

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF PARKER, COLLIN COUNTY TEXAS, AS FOLLOWS:

SECTION 1. The terms of the Standard Utility Agreement provided by TXDOT
are generally acceptable and the scope of work provided by the City Engineer accurately
describes the scope of Work of the relocation project.

SECTION 2. The Parker City Council authorizes the Mayor to execute the
Agreement with TXDOT, and all other necessary documents in connection therewith on
behalf of the City of Parker. A copy of the Agreement is attached to this Resolution as
Exhibit A.

DULY RESOLVED by the City Council of the City of Parker, Collin County,

Texas on this the  19th day of September , 2017, effective this
date.

APPROVED:

CITY OF PARKER

7 Marshall, Mayor

Resolution No. 2017-551
(TXDOT Standard Utility Agreement)



ATTEST:

Patti Scott Grey, City Secretary

APPROVED AS TO FORM:

Brandon Slglby, City Attorney

Resolution No. 2017-551
(TXDOT Standard Utility Agreement)
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Department
of Transportation

Form ROW-U-35

(Rev. 05/16)
Page 1
STANDARD UTILITY AGREEMENT
U-Number: U15097
District: Dallas County: Collin
Federal Project No.: STP 2015 (430) Highway: FM 2514
ROW CSJ: 2679-02-009 From: FM 2551
Highway Project Letting Date: To: West of FM 1378
8/1/2018

This Agreement by and between the State of Texas, acting by and through the Texas Transportation
Commission, (“State”), and City of Parker, (“Utility”), acting by and through its duly authorized representative,
shall be effective on the date of approval and execution by and on behalf of the State.

WHEREAS, the State has deemed it necessary to make certain highway improvements as designated by the
State and approved by the Federal Highway Administration within the limits of the highway as indicated above;

WHEREAS, the proposed highway improvements will necessitate the adjustment, removal, and/or relocation of
certain facilities of Utility as indicated in the following statement of work: The City of Parker has numerous water
mains located along FM 2514 from FM 2551 to FM 1378. These waterlines were located and constructed in
waterline easements. TxDot has acquired Rights of Way over these easements and TxDot Improvements are in
conflict with the City of Parkers Waterlines between FM 2514 and McCreary Road. To minimize the number of
waterlines in this corridor, a single 18 inch waterline will be constructed in a waterline easement adjacent to the
recently acquired TxDot south right of way line along FM2514. The reduction in the number of waterlines,
requires approximately 11 water service line crossings of FM 2514. These crossing at the direction of TxDot will
be located 4 feet below TxDot’s proposed storm sewer at depths up to 15 feet. Waterlines along this route that
are no longer in service will be abandoned in place to reduce the construction time of the utility relocation project.
Removal if required will be completed during roadway construction. The project also includes the relocation of an
18 inch water line at Muddy Creek to facilitate construction of a TxDot bridge. The existing waterline is in a
waterline easement that has been acquired through TxDot Rights of way acquisition and will need to be relocated
into a new easement. Also included is one 18 inch waterline lower at outfall of TxDot double 7 x 5 box culvert.;
and more specifically shown in Utility’s plans, specifications and estimated costs, which are attached hereto as
Attachment “A”.

WHEREAS, the State will participate in the costs of the adjustment, removal, and/or relocation of certain facilities
to the extent as may be eligible for State and/or Federal participation.

WHEREAS, the State, upon receipt of evidence it deems sufficient, acknowledges Utility’s interest in certain
lands and/or facilities that entitle it to reimbursement for the adjustment, removal, and relocation of certain of its
facilities located upon the lands as indicated in the statement of work above.

NOW, THEREFORE, BE IT AGREED:

The State will pay to Utility the costs incurred in adjustment, removal, and/or relocation of Utility’s facilities up to
the amount said costs may be eligible for State participation.

All conduct under this agreement, including but not limited to the adjustment, removal and relocation of the facility,
the development and reimbursement of costs, any environmental requirements, and retention of records will be in
accordance with all applicable federal and state laws, rules and regulations, including, without limitation, the
Federal Uniform Relocation Assistance and Real Property Acquisition Policies Act, 42 U.S.C. 8§88 4601, et seq.,
the National Environmental Policy Act, 42 U.S.C. 88 4231, et seq., the Buy America provisions of 23 U.S.C. §
313 and 23 CFR 635.410, the Utility Relocations, Adjustments, and Reimbursements provisions of 23 CFR 645,
Subpart A, and with the Utility Accommodation provisions of 23 CFR 645, Subpart B. Utility shall supply, upon

Initial Date Initial Date
TxDOT Utility



Form ROW-U-35
(Rev. 05/16)
Page 2

request by the State, proof of compliance with the aforementioned laws, rules and regulations prior to the
commencement of construction.

The Utility agrees to develop relocation or adjustment costs by accumulating actual direct and related indirect
costs in accordance with a work order accounting procedure prescribed by State, or may, with the State’s
approval, accumulate actual direct and related indirect costs in accordance with an established accounting
procedure developed by Utility. Bills for work hereunder will be submitted to State not later than 90 days after
completion of the work.

When requested, the State will make intermediate payments at not less than monthly intervals to Utility when
properly billed and such payments will not exceed 90 percent (90%) of the eligible cost as shown in each such
billing. Intermediate payments shall not be construed as final payment for any items included in the intermediate
payment.

Alternatively, State agrees to pay Utility an agreed lump sum of $2.1 million as supported by the attached
estimated costs. The State will, upon satisfactory completion of the adjustments, removals, and/or relocations
and upon receipt of a final billing, make payment to Utility in the agreed amount.

Upon execution of this agreement by both parties hereto, the State will, by written notice, authorize the Utility to
perform such work diligently, and to conclude said adjustment, removal, or relocation by the stated completion
date. The completion date shall be extended for delays caused by events outside Utility’s control, including an
event of Force Majeure, which shall include a strike, war or act of war (whether an actual declaration of war is
made or not), insurrection, riot, act of public enemy, accident, fire, flood or other act of God, sabotage, or other
events, interference by the State or any other party with Utility’s ability to proceed with the relocation, or any
other event in which Utility has exercised all due care in the prevention thereof so that the causes or other events
are beyond the control and without the fault or negligence of Utility.

The State will, upon satisfactory completion of the relocation or adjustment and upon receipt of final billing
prepared in an approved form and manner, make payment in the amount of 90 percent (90%) of the eligible costs
as shown in the final billing prior to audit and after such audit shall make an additional final payment totaling the
reimbursement amount found eligible for State reimbursement.

This agreement in its entirety consists of the following elements:

1. Standard Utility Agreement;

2. Plans, Specifications, and Estimated Costs (Attachment “A”);

3. Utility’s Accounting Method (Attachment “B”);

4. Utility’s Schedule of Work and Estimated Date of Completion (Attachment “C”);

5. Statement Covering Contract Work — ROW-U-48 (Attachment “D”);

6. Eligibility Ratio (Attachment “F”);

7. Betterment Calculation and Estimates (Attachment “G”);

8. Proof of Property Interest — ROW-U-1A, ROW-U-1B, or ROW-U-1C (Attachment “H”);

9. Inclusion in Highway Construction Contract (if applicable) (Attachment “I”); and

10. Utility Joint Use Acknowledgment - ROW-U-JUA and/or Utility Installation Request - Form 1082
(Attachment “E”).

All attachments are included herein as if fully set forth. In the event it is determined that a substantial change
from the statement of work contained in this agreement is required, reimbursement therefore shall be limited to
costs covered by a modification or amendment of this agreement or a written change or extra work order
approved by the State and Utility.

This agreement is subject to cancellation by the State at any time up to the date that work under this agreement
has been authorized and that such cancellation will not create any liability on the part of the State. However, the
State will review and reimburse the Utility for eligible costs incurred by the Utility in preparation of this
Agreement.

Initial Date Initial Date
TxDOT Utility



Form ROW-U-35
(Rev. 05/16)
Page 3

The State Auditor may conduct an audit or investigation of any entity receiving funds from the State directly under
this contract or indirectly through a subcontract under this contract. Acceptance of funds directly under this
contract or indirectly through a subcontract under this contract acts as acceptance of the authority of the State
Auditor, under the direction of the Legislative Audit Committee, to conduct an audit or investigation in connection
with those funds. An entity that is the subject of an audit or investigation must provide the state auditor with
access to any information the state auditor considers relevant to the investigation or audit.

The Utility by execution of this agreement does not waive any of the rights which Utility may have within the
limits of the law.

It is expressly understood that the Utility conducts the adjustment, removal, or relocation at its own risk, and that
TxDOT makes no warranties or representations regarding the existence or location of utilities currently within its
right of way.

The signatories to this agreement warrant that each has the authority to enter into this agreement on behalf of the
party represented.

UTILITY EXECUTION RECOMMENDED:
Utility:

Name of Utility Director of TP&D (or designee), Dallas District
By:

Authorized Signature

THE STATE OF TEXAS

Executed and approved for the Texas
Transportation Commission for the purpose
and effect of activating and/or carrying out the
Title: orders, established policies or work programs
heretofore approved and authorized by the
Texas Transportation Commission.

Print or Type Name

Date:

By:

District Engineer (or designee)

Date:

Initial Date Initial Date
TxDOT Utility



ATTACHMENT “1”

(to be used only for Inclusion in Highway Construction Contract)

In the best interest of both the State and the Utility, the Utility requests the State to include the plans and
specifications for this work in the general contract for construction of Highway in this area, so that the
work can be coordinated with the other construction operations; and the construction contract is to be awarded by
the State to the lowest qualified bidder who submits a proposal in conformity with the requirements and

specifications for the work to be performed.

Utility:
Name of Utility
By:
Authorized Signature
Print or Type Name
Title:
Date:
Initial Date Initial Date

TxDOT Utility
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’?MR Council Agenda Item o

Budget Account Code: Meeting Date: September 19, 2017
Department/
Budgeted Amount: Requestor- City Council
Fund Balance-before Prepared by: City Administrator Flanigan
expenditure:
Estimated Cost: Date Prepared: September 14, 2017
. 1. Proposed Resolution
Exhibits: 2. Mowing contract
3. Annual Mowing Contract 2017 — Letter, notice and Tabulation of
Bids

AGENDA SUBJECT

CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON RESOLUTION NO. 2017-
552, APPROVING A MOWING CONTRACT WITH GREENER PASTURES LANDSCAPE
MANAGEMENT. [FLANIGAN]

SUMMARY

The Annual Mowing Contract 2017 was advertised in the Dallas Morning News on July 27,
2017 and August 3, 2017. The bids were opened, reviewed, evaluated at 10:00 a.m.,
Thursday, August 17, 2017.

Please review the information provided.
POSSIBLE ACTION

Council may direct staff to take appropriate action.

[ iinter — Office Use

Approved by:

Department Head/ .
Requestor: Date:
City Attorney: Braundon S, 5&[&/ Date: | 09/14/2017 via email

City Administrator: % 7&”“?““ D@ 09/15 12017




RESOLUTION NO. 2017-552
(2017-2018 Annual Mowing Contract)

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
PARKER, COLLIN COUNTY, TEXAS, AWARDING THE BID FOR
THE CITY OF PARKER’S 2017-2018 ANNUAL MOWING
CONTRACT TO GREENER PASTURES LANDSCAPE
MANAGEMENT, OF DALLAS, TEXAS.

WHEREAS, the City of Parker desires to protect the health, safety and welfare of
its citizens; and

WHEREAS, the Parker City Council deems it in the best interest of the citizens of
the City of Parker to accept a bid from Greener Pastures Landscape Management of Dallas,
Texas for the City of Parker’s annual mowing contract; and

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF PARKER, COLLIN COUNTY, TEXAS, AS FOLLOWS:

SECTION 1. The bid of Greener Pastures Landscape Management in the Total
Amount of $59,017.52 is approved, and is in conformance with the requirements for such
approval.

SECTION 2. The Parker City Council authorizes the Mayor to execute the
Contract with Greener Pastures Landscape Management, and all other necessary
documents in connection therewith on behalf of the City of Parker. A copy of the Contract
is attached to this Resolution as Exlnblt A.

DULY RESOLVED by the City Council of the City of Parker, Collin County,

Texas on thisthe  19th day of September . 2017, effective this
date.

APPROVED:

CITY OF PARKER

Z1 Marshall, Mayor

ATTEST:

Patti Scott Grey, City Secretary

APPROVED AS TO FORM:

Brandon Sﬁelby, City Attorney

Resolution No. 2017-552
(2017-2018 Annual Mowing Contract)



CITY OF PARKER
ANNUAL MOWING CONTRACT

This Agreement is made by and between the City of Parker, Texas, a Type-A General Law
municipality, hereinafter referred to as “Buyer”, and the hereinafter named SELLER, referred to
as the “Seller,” for the sale of services specified hereinafter, and the Buyer and Seller hereby
agree as follows:

Seller:

Name

Address

City, State, Zip

Telephone

Email

DESCRIPTION OF SERVICES

This Contract is for the purchase by the City of Parker, Texas, of the services described
hereinafter as the “services” or the subject of this Contract. The Services are more specifically
described as follows:

mowing, weed eating, edging center median

trash and debris pick up as needed

spring, winter, and fall; Pre-emergent weed control
3 fertilizations per year

POWON =

Location of project
1. 3900-6400 block of Parker Road
2. 3200-4000 block of Hogge Drive (FM2551)
3. 3200-4000 block of McCreary Road
4. 4900-5400 block of Betsy Lane

This Contract is for a specific duration wherein the Seller will supply, furnish and deliver at the
designated point or points of delivery the specified Services as requested by Buyer.

DURATION: From October 1, 2017 to September 30, 2018




PAYMENT TERMS

Seller shall submit itemized invoices for Services provided, mailed to the City of Parker,
5700 E Parker Road, Parker, TX 75002. Payment shall not be due until the above instruments
are submitted, until the Services have been received by Buyer, and until Buyer has had
sufficient opportunity to inspect and exercise its right to accept or reject. Seller shall keep Buyer
advised of any changes in their remittance addressees. In no event shall Buyer be responsible
for interest of any kind on any funds due to Seller, and no term or provision contained in any
Seller’s invoice shall in any way modify, vary or alter the provisions hereof.

Buyer’s obligation is payable solely from funds available for the purpose of the purchase. Lack
of funds shall render this contract null and void and to the extent funds are not available.

CONTRACT TERMS AND CONDITIONS

This Contract is made and entered into between the parties hereto in accordance with and
subject to the following additional terms and conditions:

1. SPECIAL TOOLS AND TEST EQUIPMENT: If the price stated on the face hereof
includes the cost of any special tooling or any special test equipment fabricated or
required by Seller for the purpose of filling this order, such special tooling equipment and
any process sheets related thereto shall become the property of the Buyer and to the
extent feasible shall be identified by the Seller as such.

2. WARRANTY - PRICE: The price to be paid by the Buyer shall be that contained in the
Seller’s bid which Seller warrants to be no higher than Seller’s current prices on orders
for services of the kind and specification covered by the agreement for similar quantities
under similar or like conditions and methods of purchase. In the event Seller breaches
this warranty, the prices of the items shall be reduced to the Seller’s current prices on
orders by others, or in the alternative, Buyer may cancel this contract without liability for
breach or Seller's actual expense.

The Seller warrants that no person or selling agency has been employed or retained to
solicit or secure this contract upon an agreement or understanding for commission,
percentage, brokerage, or contingent fee excepting bona fide established commercial or
selling agencies maintained by the Seller for the purpose of securing business. For
breach of violation of this warranty, the Buyer shall have the right in addition to any other
right or rights to cancel this contract without liability and to deduct from the contract
price, or otherwise recover the full amount of such commission, percentage, brokerage
or contingent fee.

3. SAFETY WARRANTY: Seller warrants the product sold to the Buyer shall conform to
the standards promulgated by the U.S. Department of Labor under the Occupational
Safety and Health Act of 1970. In the event that the products do not conform to OSHA
standards, Buyer may return the product for correction or replacement at the Seller's
expense. In the event that Seller fails to make the appropriate correction within a
reasonable time, any correction made by Buyer will be at Seller's expense.



4. CANCELLATION: Buyer shall have the right to cancel for default on all or any part of
the undelivered portion of this order if Seller breaches any of the terms hereof including
warranties of Seller or the Seller becomes insolvent or commits acts of bankruptcy.

Such right of cancellation is in addition to and not in lieu of any remedies which Buyer
may have at law or equity. The Buyer may for any reason whatsoever terminate
performance under this Contract by the Seller for convenience at any time. The Buyer
shall give notice of such termination to the Seller specifying when termination becomes
effective. Buyer will, in the event of termination, remit such sums to Seller as may be due
only for those services actually performed to the satisfaction of Buyer.

5. FORCE MAJEURE: If by reason of Force Majeure, either party hereto shall be
rendered unable wholly or in part to carry out its obligation under the Agreement, then
such party shall give notice and full particulars of Force Majeure in writing to the other
party within a reasonable time after the occurrence of the event or cause relied upon,
and the obligation of the party giving such notice, so far as is effected by such Force
Majeure, shall be suspended during the continuance of the inability then claimed, except
as hereafter provided, but for no longer periods and such party shall endeavor to remove
or overcome such inability with all reasonable dispatch.

The term “Force Majeure” as employed herein, shall mean acts of God, strikes, lockouts,
or other industrial disturbance, act of public enemy, orders of any kind of government of
the United States or State of Texas or any civil or military authority, insurrections, riots,
epidemics, landslides, lightning, earthquakes, fires, hurricanes, storms, floods,
washouts, droughts, arrests, restraints of government and people, civil disturbances,
explosions, breakage or accidents to machinery, pipelines, or canals, or other causes
not reasonably within control of the party claiming such inability. It is understood and
agreed that the settlement of strikes and lockouts shall be entirely within the discretion of
the party having the difficulty, and that the above requirements that any Force majeure
shall be remedied with all reasonable dispatch shall not require the settlements of strikes
and lockouts by exceeding to the demands of the opposing party or parties when such
settlement is unfavorable in the judgment of the party having the difficulty.

6. ASSIGNMENT — DELEGATION: No right or interest in this contract shall be assigned
or delegation of any obligation made by Seller without the written permission of the
Buyer. An attempted assignment or delegation of Seller shall be wholly void and totally
ineffective for all purposes unless made in conformity with this paragraph.

7. MODIFICATIONS: This contract can be modified or rescinded only in writing signed by
both parties and their duly authorized agents.

8. WAIVER: No claim or right arising out of a breach in contract can be discharged in
whole or in part by a waiver or renunciation of the claim or right unless the waiver or
renunciation is supported by consideration and is in writing signed by the aggrieved
party.

9. INTERPRETATION-PAROL EVIDENCE: This writing is intended by the parties as a
final expression of their agreement and is intended also as a complete and exclusive
statement of the terms of their agreement. No course of prior dealings between the
parties and no usage of the trade shall be relevant to supplement or explain any term
used in this agreement. Acceptance or acquiescence in a course of performance
rendered under this agreement shall not be relevant to determine the meaning of this



10.

1.

12.

13.

14.

agreement even though the accepting or acquiescing party has knowledge of the
performance and opportunity for objection. Whenever a term defined by the Uniform
Commercial Code is used in this agreement, the definition contained in the Code is to
control.

APPLICABLE LAW: This agreement shall be governed by the Uniform Commercial
Code. Wherever the term “Uniform Commercial Code” is used, it shall be construed as
meaning the Uniform Commercial Code as adopted in the State of Texas as effective
and in force on the date of this agreement.

ADVERTISING: Seller shall not advertise or publish, without Buyer's prior written
consent, the fact that Buyer has entered into this contract, except to the extent
necessary to comply with prior requests for information from an authorized
representative of federal, state or local government.

RIGHT TO ASSURANCE: Whenever one party to this contract in good faith has reason
to question the other party’s intent to perform he may demand that the other party give
written assurance of his intent to perform. In the event that a demand is made and no
assurance is given within five (5) days, the demanding party may treat this failure as an
anticipatory repudiation of the contract.

PROHIBITION AGAINST PERSONAL INTEREST IN CONTRACTS: No officer or
employee shall have a financial interest, direct or indirect, in any contract with the City,
or be financially interested, directly or indirectly, in the sale to the City of any land,
materials, supplies, or services, except on behalf of the City as an officer or employee.
Any knowing and willful violation of this section shall constitute malfeasance in office,
and any officer or employee guilty thereof shall forfeit his office or position. Any violation
of this section with the knowledge, express or implied, of the person or corporation
contracting with the governing body of the City shall render the contract involved
voidable by the City Administrator or the City Council.

ENTIRE AGREEMENT: This Contract, and all Specifications and Addenda attached
thereto, constitute the entire and exclusive agreement between the Buyer and Seller with
reference to the Services. Specifically, but without limitation, this Contract supersedes
any bid documents and all prior written or oral communications, representations and
negotiations, if any, between the Buyer and Seller not expressly made a part hereof.

INDEMNITY AND DISCLAIMER: BUYER SHALL NOT BE LIABLE OR RESPONSIBLE
FOR, AND SHALL BE INDEMNIFIED, HELD HARMLESS AND RELEASED BY
SELLER FROM AND AGAINST ANY AND ALL SUITS, ACTIONS, LOSSES,
DAMAGES, CLAIMS, OR LIABILITY OF ANY CHARACTER, TYPE, OR
DESCRIPTION, INCLUDING ALL EXPENSES OF LITIGATION, COURT COSTS, AND
ATTORNEY’S FEES FOR INJURY OR DEATH TO ANY PERSON, OR INJURY OR
LOSS TO ANY PROPERTY, RECEIVED OR SUSTAINED BY ANY PERSON OR
PERSONS, INCLUDING THE SELLER, OR PROPERTY, ARISING OUT OF, OR
OCCASIONED BY, DIRECTLY OR INDIRECTLY, THE PERFORMANCE OF SELLER
UNDER THIS CONTRACT, INCLUDING CLAIMS AND DAMAGES ARISING IN
WHOLE OR IN PART FROM THE NEGLIGENCE OF BUYER, WITHOUT, HOWEVER,
WAIVING ANY GOVERNMENTAL IMMUNITY AVAILABLE TO THE BUYER UNDER
TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER
TEXAS LAW. THE PROVISIONS OF THIS INDEMNIFICATION ARE SOLELY FOR



15.

16.

17.

18.

THE BENEFIT OF THE PARTIES HERETO AND NOT INTENDED TO CREATE OR
GRANT ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY OTHER PERSON
OR ENTITY. IT IS THE EXPRESSED INTENT OF THE PARTIES TO THIS
AGREEMENT THAT THE INDEMNITY PROVIDED FOR IN THIS CONTRACT IS AN
INDEMNITY EXTENDED BY SELLER TO INDEMNIFY AND PROTECT BUYER FROM
THE CONSEQUENCES OF THE SELLER’S AS WELL AS THE BUYER'S
NEGLIGENCE, WHETHER SUCH NEGLIGENCE IS THE SOLE OR PARTIAL CAUSE
OF ANY SUCH INJURY, DEATH, OR DAMAGE. IN ADDITION, CONTRACTOR
SHALL OBTAIN AND FILE WITH OWNER CITY OF PARKER A STANDARD
CERTIFICATE OF INSURANCE AND APPLICABLE POLICY ENDORSEMENT
EVIDENCING THE REQUIRED COVERAGE AND NAMING THE OWNER CITY OF
PARKER AS AN ADDITIONAL INSURED ON THE REQUIRED COVERAGE.

GOVERNING LAW: The Contract shall be governed by the laws of the State of Texas.
Venue for any causes of action arising under the terms or provisions of this Contract or
the Goods to be delivered hereunder shall be in the courts of Collin County, Texas.

SUCCESSORS AND ASSIGNS: The Buyer and Seller bind themselves, their
successors, assigns and legal representatives to the other party hereto and to
successors, assigns and legal representatives of such other party in respect to
covenants, agreements and obligations contained in this Contract. The Seller shall not
assign this Contract without written consent of the Buyer.

SEVERABILITY: The provisions of this Contract are herein declared to be severable; in
the event that any term, provision or part hereof is determined to be invalid, void or
unenforceable, such determination shall not affect the validity or enforceability of the
remaining terms, provisions and parts, and this Contract shall be read as if the invalid,
void or unenforceable portion had not been included herein.

NOTICES: All notices required by this Contract shall be presumed received when
deposited in the mail properly addressed to the other party at the address set forth
herein or set forth in a written designation of change of address delivered to all parties.



EXCUTED this day of
SELLER:

(Signature)

(Type/Print Name and Title/Position)

(Address)

(City, State, Zip)

CITY OF PARKER:

By:

Z Marshall, Mayor

ATTEST:

By:

Patti Scott Grey, City Secretary
APPROVED AS TO FORM:

Brandon Shelby, City Attorney



CITY OF

OARKER

September 14, 2017

City Council,

Re: Mowing Contract

The City of Parker advertised for the annual mowing contract on July 27, 2017 and August 3,
2017 as required. The bids were opened publicly on August 17, 2017 at 10:00 a.m.

Please review the attached bid tabulation, based on the information provided and the

references. We recommend the City accept the bid from Greener Pastures in the amount of
$ 59,017.52.

Respectfully,

,J Cig
Jeff Flanigan

City Administrator
City of Parker

jflanigan@parkertexas.us
(972) 442-6811

5700 E. Parker Road * Parker, Texas 75002
Office (972) 442-6811* Fax (972) 442-2894 * www.parkertexas.us



CITY OF PARKER, TEXAS
ANNUAL MOWING CONTRACT 2017
NOTICE TO BIDDERS

Sealed bids will be received in the office of the Director of Public Works of the City of Parker, 5700 E.
Parker Road, Parker, Texas 75002 until 10:00 a.m., August 17, 2017 then publicly opened and read for
furnishing all necessary materials, machinery, equipment, superintendence, and labor for Annual Mowing
Contract 2017 for the City of Parker, from October 1, 2017 thru September 30, 2018,

This project includes
1. mowing, weed eating, edging center median
2. trash and debris pick up as needed
3. spring, winter, and fall; Pre-emergent weed control
4. 3 fertilizations per year
Location of project
1. 3900-6400 block of Parker Road
2. 3200-4000 block of Hogge Drive (FM2551)
3. 3200-4000 block of McCreary Road
4. 4900-5400 block of Betsy Lane

All lump sum and unit prices must be stated in both script and figures on the forms provided. The City of
Parker reserves the right to reject any or all bids and to waive formalities. In case of ambiguity or lack of
clearness in stating prices in the bids, the City of Parker reserves the right to consider the most
advantageous maintenance project thereof, or to reject the bid. Unreasonable (or “unbalanced™) unit prices
will authorize the City of Parker to reject any bid.

Bidders are expected to inspect the site of work and to inform themselves regarding all local conditions.

General Liability insurance for personal injury (including death) and property damage with a minimum of
$1 Million Dollars per occurrence and $2 Million Dollars aggregate with City named as additional insured.

Contract Documents, Instructions to Bidders, and Specifications are on file and copies may be picked up
at Parker City Hall, 5700 E. Parker Rd., Parker, Texas 75002, (972) 442-6811. Questions may be faxed

to (972) 442-2894 or emailed to iflanigan@parkertexas.us .

Advertisement Dates:  July 27, 2017
August 3, 2017

201 Pannual mowing conracts 2017 - median mowing - finaldocx

‘PETEY P K 4



2017 ANNUAL MOWING BIDS

[ Company

Received Time

Item 1

ltem 2

item 3

ftem 4 Total Bid |

Greener Pastures
2550 Manana Dr.,
Dallas, TX 75220
214-634-0806

8/16/2017| 1:54 PM

V

.\l

v $ 59,017.52

Hunter Landscape Co.
9 Hickory Hill st.
Lucas, TX 75002
972-429-7700

8/15/2017| 8:50 AM

$ 74,940.00

Allen J1&M Enterprises LLC
1205 Troy Rd

Whylie, TX 75098
214-794-1712

8/14/2017| 10:21 AM

$ 66,500.00

Keane Landscaping, Inc.
PO Box 940486

Plano, TX 75094-0486
972-424-4851

8/2/2017 | 11:25 Am

| $126,000.00
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WR Council Agenda Item lsa Onty

Budget Account Code: Meeting Date: September 19, 2017
Department/
Budgeted Amount: Requestor: City Council
Fund Balance-before Prepared by: City Administrator Flanigan
| expenditure:
Estimated Cost: Date Prepared: September 14, 2017
Exhibits: None
AGENDA SUBJECT

REMINDER/DISCUSSION OF HOUSEHOLD HAZARDOUS WASTE (HHW) DISPOSAL
EVENT IS SATURDAY, OCTOBER 28, 2017, 10:00 AM — 2:00 PM.

SUMMARY

HOUSEHOULD HAZARDOUS WASTE (HHW EVENT) - SATURDAY, OCTOBER 28, 2017

On Saturday, October 28 from 10:00 a.m.—2:00 p.m, Republic Waste will be collecting home
hazardous waste materials at Parker City Hall, 5700 E. Parker Road, Parker, Texas.

HHW Accepted Waste are aerosols; batteries; bulbs-4’, 8 and small bulbs; anti-freeze;
pesticides/herbicides; latex paint; oil based paint, paint related material: used oil; used
gasoline; non-hazardous chemicals; pool chemicals, and used tires (car, truck, riding
lawnmower— )-

HHW Unacceptable Waste are E-Waste; radioactive compounds; smoke detectors;
ammunition; explosives; PCB’s (Polychlorinated Biphenyls); pharmaceuticals or controlled
substances; biological or infectious waste; trash; and/or appliances.

This is our annual event so drive up and drop off. Please bring your driver’s license or
water bill for proof of Parker residence.

POSSIBLE ACTION
Council may direct staff to take appropriate action.

| Inter — Office Use ]
Approved by:
| Department Head/ .
| Requestor: Date:
City Attorney: Date:

09/15/2017

City Administrator: % 7W
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@WR Council Agenda Item ae

Budget Account Code: Meeting Date: September 19, 2017
Department/

Budgeted Amount: Requestor: City Council

Fund Balance-before Prepared by: City Administrator Flanigan

expenditure:

Estimated Cost: Date Prepared: September 14, 2017

Exhibits: 1) Republic Services, Inc. Manager Rick Bernas’ Request
‘ ; I 2) Res. No. 2016-503 (2016 Solid Waste Agreement)
|

AGENDA SUBJECT

CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON REPUBLIC SERVICES
RATE INCREASE. [BERNAS]

» BULK TRASH — CONSIDERATION AND/OR ANY APPROPRIATE ACTION OF
SPLITTING THE CITY’S BULK TRASH INTO SEPARATE WEEKS (EXAMPLE —
EASTWEST OF FM2551)

SUMMARY

City Council approved Resolution No. 2016-503 (2016 Solid Waste Agreement) February 16,
2016. The Waste Collection and Disposal Agreement, Section 4. Charges, B. states;

B. Base Rate Adjustments: Upon request by Contractor but not more often than
once per calendar year, the City will consider adjustments to the monthly service charge
and schedule of monthly customer charges above the levels then in effect, to reflect
changes in operating costs of Contractor or increased costs due to changes in location of
disposal facilities and / or increase in disposal costs after the first year of the contract. Any
proposed increase will be subject to the City Council approval.

POSSIBLE ACTION

Council may direct staff to take appropriate action.

| Inter ~ Office Use

| Approved by:
Department Head/
Requestor:

Date:

City Attorney: Date:

| City Administrator: Jeff Flanigan

09/15/2017




<= REPUBLIC

AV sER VICES, INC.

August 7, 2017

Jeff Flanigan

City of Parker

5700 East Parker Road
Parker, TX. 75002

Re: Price Increase Request

Dear Jeff,

Republic Services wishes to thank the City of Parker for the opportunity to be the provider of
choice for your solid waste, recycling and disposal services. We enjoy working with the
community and look forward to continuing our partnership for years to come.

This letter is to notify you of the annual rate adjustment for your city. Per the terms of the contract,
we may request an adjustment to reflect changes in cost of doing business, and operating cost

from year over year.

Per our agreement, we have utilized the Consumer Price Index ( table water sewer trash).. The
index this year is at 3.25%.

I have attached a copy of the Consumer Price Index Indicator for 2016 and 2017.

We trust that you will agree that our service provides your community with superior quality solid
waste and recycling collection. We look forward to our continued partnership.

Sincerely,

C ;2@%

Rick Bernas
Division Municipal Services Manager

CC: Mr. Brady Loesch
General Manager



(Nd €5:€2:20) 10z ‘0 Atenige4 :uo pajeiauan

Sonsiiels 10ge Jo neang :@0inog

B659'8CC 96£'8CT €€1'822 €S§'/2Z 1121ZZ Liace L102

SYL'vCC 66€vZC 0ZV'ETT LLL'€ZZ ¥SS'22Z 8SC'LZZ 96€°L2C 09€'12C 905022 6¥96LZ 9£0'6LZ 0/Lge8le 9L0Z

98€°LLC ¥00°LLT 0BE'QLZ €L1L°9LZ VHE'SLZ €/8°€LZ €O8CLT TYSCLC €512l 8ELLLT 1BELLZ €veole gloe

vLY'60C 29S80 €E€9L0Z €9€90Z 1L1L'90Z Z2Z0°SOZ 96E'€0C PvTl'€0C ¥80'€0Z /S9'20Z 6¥L°Z0Z 6917102 141114

€02°00C ¥00°00C 6S.'66L 0886l 986l €/L'86L 686'961 LZ/'96L 6l£°96L 18656l SOS'SHL £55'v61 Loz

LETE6L 1T6'C6L 0.£26L €£8°16L LZ6'LBL 0GL'68L 68v'88L 88.7/8L €/v'/8L 08298l 66V'G8L ¥86'EaL r4Xr4

8G1°C8l ¥ST'T8L 916'L8L 69518l Z9L08L 0Z8'6LL Ov9'8LL L29'8LL €€0'8/L ¥69./L #6121 PGLGLL Loz

EPSPLL ¥60'VLL 09E'CLL €E8°CZL L6Y'ZLL 9SL'L.L SYL'69l S28'69L 9LL'69L 12589l 8/0°89L 458°99] 0Loz

vOZ'SOL 296'¥9L 16SPYL 6ZPE9L 9EL'EOL €OV LOL LE8'6GL LLG'6G)L 869'8SL 2S0'8SL 8E9LSL SLZISL 6002

06€°95L €61L'95lL 2SS'6SL ¥9Z¥SL VELPSL £90°2SL vSG'0SL 690°0SL 9€S'6¥L SLE6PL [SO6FL 2/Z9pL 8002

8189Vl 9/E°9VlL 88V'ShL OVZTSYL T/6'bPL LBLbYL S087Cyl 2GSerl v8LZyl 908'L¥L BYELYL PEQOVL 2002
28 AON 120 dag Bny inp unpe Key idy Jep qa4 uep Jeap

4102 9} 100 SJeap

00i=4661 ¥39NID3Q :polsd aseg

S9JIAI8S UOHDS||0D Sk} puUB JOMSS Pue Jajep 1way)

abesone Ao 'gn ‘ealy

OHIS00004NND

paisnipy Ajjeuosesg joN

:p| sauog

anjeA ejeq [euibliQ

Slawnsuod ueqin ||y - xapuj astid J8winsuoy

SolIslie}s JogeT 4o neaing



Indices 2016 2017

CPI-w/s/t 100% 221.396 228.599 7.203 3.25%

Totals Increase

Services Current Inc/dec New Rate

Msw S 1111 § 036 $§ 1147

Recycle $ 374 § 012 $§ 3.86 New

Brush/Bulk $ 198 $§ 006 $ 204 Monthly
S 17.38

Extra cart S 770 § 0.25 § 7.95

Carryout $ 1870 $ 061 $ 19.31

Extra cart $ 1031 S 0.34 $ 10.65

Add'l

Rolloff $390.00 $§ 12.69 $ 402.69

103.25%

3.25%

3.25%



RESOLUTION NO. 2016-503
(2016 Solid Waste Agreement)

A RESOLUTION OF THE CITY OF PARKER, COLLIN COUNTY, TEXAS,
PROVIDING FOR THE EXECUTION OF CONTRACT SOLID WASTE
SERVICES WITH REPUBLIC SERVICES INC. d/b/a ALLIED WASTE
SERVICES OF PLANO

WHEREAS, the City of Parker issued a request for proposals for solid waste services and
received several responses for review; and

WHEREAS, the City of Parker has carefully considered the proposals received and wishes to
proceed to execute a contract; and

WHEREAS, The City of Parker has budgeted sufficient funds to make the required payments;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF PARKER,
COLLIN COUNTY, TEXAS:

SECTION 1. The negotiated contract with REPUBLIC SERVICES INC. d/b/a ALLIED
WASTE SERVICES OF PLANO, A DELAWARE CORPORATION, hereafter referred to as
“Contractor” is approved in the form attached hereto as Exhibit A.

SECTION 2. The Parker City Council does authorize the Mayor to execute the contract on
approval of this resolution, and take such other action as may be needed to have the terms of the
contract performed by the city and the Contractor, as stated in the contract.

SECTION 3. This resolution shall be effective upon its passage.

APPROVED AND ADOPTED this  16® day of February , 2016.
\\.‘\“‘““F"F';Z,'l"l"r, %/_—__—_—-_‘_——
° H K K » Mayor

E. Shepherd, City Attorney

RESOLUTION NO. 2016-503
{2016 Solid Waste Agreement)



WASTE COLLECTION AND DISPOSAL AGREEMENT

STATE OF TEXAS §
§
COUNTY OF COLLIN §

THIS WASTE COLLECTION AND DISPOSAL AGREEMENT (this “Agreement™)
is entered into as of that date set forth on the signature page hereto (the “Effective Date™), by and
between the City of Parker, Collin County, Texas (“City”), and Allied Waste Systems, Inc., a
Delaware corporation d/b/a Allied Waste Services of Plano // Republic Services of Plano
(“Contractor™).

A. Contractor and City entered into an Agreement for the collection and disposal of
residential waste as of December 1, 2009 (the “Original Agreement”).

B. Contractor and City have entered into a series of amendments to the Original
Agreement.

C. The latest amendment to the Original Agreement is due to expire on December
31, 2015. The Original Agreement and all prior agreements and amendments between the parties
are terminated on the effective date of this Agreement.

D. Contractor and City desire to enter into this Agreement for services as provided
below.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, Contractor and City hereby agree as follows:

SECTION 1.
GRANT

City hereby grants to Contractor an exclusive contract (save and except the City
performing its own service) to engage in the business of collecting and disposing of residential
Garbage, Trash, Brush, Rubbish, debris, and other Refuse and residential Recyclable Materials
within the corporate limits of the City and, further, hereby grants to Contractor permission to use
the public streets, alleys, easements and thoroughfares within the limits of the City for the
purpose of collection and removal of Garbage, Trash, Brush, debris and other Refuse and
residential Recyclable Material, subject to the limitations, terms and conditions hereinafter
specified and contained in this Agreement. In the event that any commercial (i.c., business)
customers are established within City limits, Contractor shall have the right of first refusal to
negotiate a commercial waste collection and disposal agreement.

WASTE COLLECTION AND DISPOSAL AGREEMENT
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SECTION 2.
DEFINITIONS
Wherever used herein, the hereinafter listed terms shall have the following meanings:

A. Brush: Tree and shrub trimmings, which are not easily placed in disposable
containers.

B. Bulky Wastes: Stoves, refrigerators, water tanks, washing machines, furniture,
Construction Debris (generated from the Residential Unit only) and other waste materials other
than Dead Animals, Excluded Waste, or Stable Matter with weights or volumes greater than
those allowed for the applicable Bins or polycarts. Customer shall be responsible for the proper
removal of refrigerants and other hazardous wastes from Bulky Wastes and shall properly tag
Bulky Wastes as being free of refrigerants and other hazardous wastes prior to removal by
Contractor.

C. Bundle: Tree, shrub and Brush trimmings or newspapers and magazines securely
tied together forming an easily handled package not exceeding four feet in length, six inches in
diameter, or fifty (50) lbs. in weight.

D. City: The City of Parker, Texas, a municipal corporation in Collin County,
Texas.

E. City Council: The Parker City Council,

F. Construction Debris: Waste building materials resulting from construction,
remodeling, repair or demolition operations.

G. Contractor: Allied Waste Systems, Inc., a Delaware corporation d/b/a Allied
Waste Services of Plano // Republic Services of Plano, and its successor(s) and/or affiliates
under this Agreement.

H. Curbside Service: Garbage, Trash and Recyclable Materials to be picked up by
Contractor, which will be located at the curbside of the street bearing the Customer’s address.

L. Customer: An occupant of a Residential Unit who generates Refuse.

J. Dead Animals: Animals or portions thereof equal to or greater than ten (10)
pounds in weight that have expired from any canse except those slanghtered or killed for human
use.

K. Disposable Containers: Any plastic bag or cardboard box with a capacity or
volume of thirty (30) gallons or less and which if capable of containing Garbage or Trash
without Jeaking remitting odors, and which weighs, when loaded, less than fifty (50) pounds.

WASTE COLLECTION AND DISPOSAL AGREEMENT—Page 2
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L. Excluded Waste: Hazardous Waste, , radioactive, volatile, corrosive, highly
flammable, explosive, biomedical, infectious, bichazardous, toxic or listed or characteristic
hazardous waste as defined by applicable law or any otherwise regulated waste.

M.  Garbage: Any and all dead animals of less than ten (10) Ibs. in weight, except
those slaughtered for human consumption; every accumulation of waste (animal, vegetable
and/or other matter) that results from the preparation, processing, consumption, dealing in,
handling, packing, canning, storage, transportation, decay or decomposition of meats, fish, fowl,
birds, fruits, grains or other animal or vegetable matter (including, but not by way of limitation,
used tin cans and other food containers; and all putrescent or easily decomposable waste animal
or vegetable matter, which is likely to attract flies or rodents); except (in all cases) any matter
included in the definition of Bulky Waste, Construction Debris, Dead Animals, Excluded Waste,
Rubbish or Stable Matter.

N. Handicapped Customers: A residential household in which all members of the
household are physically handicapped to the extent that they are unable to place Garbage at
curbside. The fact of such handicap must be certified to Contractor by the Mayor of the City.

0. Hazardous Waste: Solid waste, in any amount, identified or listed as a hazardous
waste by the administrator of the United States Environmental Protection Agency under the
Federal Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act
(42 U.S.C. Section 6901), or appropriate State agency by or pursuant to Federal or State law, or
waste, in any amount, which is regulated under Federal or State law. For purposes of this
Agreement, the term Hazardous Waste shall also include motor oil, gasoline, paint and paint

cans.

P. Landfill: A facility used by Contractor where Trash and Garbage are disposed of
by burying between layers of earth.

Q. Permanent Containers: Closed, waterproof, plastic container with a capacity of
95 gallons provided by Contractor for containing Garbage or Trash.

R. Recyclable Materials: Material that has been recovered or diverted from the
nonhazardous waste stream for the purposes of reuse, recycling, or reclamation, including, but
not limited to, newspapers (including glossy inserts); plastic jugs and bottles; aluminum and
metal cans; and glass food and beverage containers.

S. Recycling Container: A plastic receptacle, designed for the purpose of curbside
collection of recycling commodities, with a capacity of ninety-five (95) gallons provided by
Contractor. The Contractor shall be entitled to charge the Customer a $5.00 replacement cost for
each Recycling Container that is lost, stolen, destroyed or requested after a residential Customer
is initially provided a Recycling Container. Residential Customers may purchase one additional
container for an additional fee of $5.00.

T. Refuse: Residential Refuse and Bulky Waste, Construction Debris and Stable
Matter generated at a Residential Unit, unless the context otherwise requires. Refuse does not
include Excluded Waste.

WASTE COLLECTION AND DISPOSAL AGREEMENTPage 3
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U. Residential Refuse: All Garbage and Rubbish generated by a Customer at a
Residential Unit.

V. Residential Unit: A dwelling within the corporate Iimits of the City occupied by a
person or group of persons comprising not more than four families. A Residential Unit shall be
deemed occupied when either water or domestic light and power services are being supplied
thereto. A condominium dwelling, whether of single or multi-level construction, shall be treated
as a Residential Unit, except that each single-family dwelling within any such Residential Unit
shall be billed separately as a Residential Unit.

W.  Rubbish: All waste wood, wood products, tree trimmings, grass cuttings, dead
plants, weeds, leaves, dead trees or branches thereof, chips, shavings, sawdust, printed matter,
paper, pasteboard, rags, straw, used and discarded mattresses, used and discarded clothing, used
and discarded shoes and boots, combustible waste pulp, and other products such as are used for
packaging, or wrapping crockery and glass, ashes, cinders, floor sweeping, glass mineral or
metallic substances, and any and all other waste materials not included in the definition of Bulky
Waste, Construction Debris, Dead Animals, Garbage, Excluded Waste or Stable Matter.

X. Stable Matter: All manure and other waste matter normally accumulated in or
about a stable, or any animal, livestock or poultry enclosure, and resulting from the keeping of
animals, poultry, or livestock.

Y. Trash: All household Refuse other than Garbage, debris, Brush and Bulky
Wastes; trash shall include grass, yard clippings, weeds, heavy accumulations of newspapers and
magazines, Recyclable Materials, old clothes, and other household trash of the like kind, but
shall not include Excluded Waste or special waste.

Z. Hazardous Houschold Waste Green Event - Contractor will donate services once per
year for a houschold hazardous waste (HHW) /green event. The event will last 4 hours at the
location and date chosen by the City. Contractor will provide information on what type of
household hazardous waste is acceptable for disposal at such event.

SECTION 3.
CONTRACTOR’S DUTIES AND OBLIGATIONS
It shall be the duty and obligation of Contractor to perform the following services:

A. Contractor agrees to furnish and maintain trucks, equipment, machinery, tools,
labor and Landfill site, at its own expense, to collect and dispose of Garbage, Trash, Brush and
Recyclable Materials from Residential Unit premises within the corporate limits of the City in a
clean and sanitary manner. Contractor shall provide Curbside Service to residential Customers
and service to Handicapped Customers. If the street address is not safely accessible or is
determined to be dangerous to the Contractor, or collection may cause damage to the street, then
an alternate point of collection will be determined by the City, and reasonable notice of such an
alternate point shall be provided to Contractor by City.
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B. Title to Refuse, Dead Animals and Recyclable Materials shall pass to Contractor
when placed in Contractor’s collection vehicle. Title to and liability for Excluded Waste shall
not pass to Contractor, but shall remain with the Customer that generated such waste.

C. Contractor agrees to establish daily routes and special schedules for the collection
of Garbage, Trash, Brush and Recyclable Materials as necessary to fulfill the requirements of
this Agreement. Further, Contractor will utilize written route books for use in the collection of
Refuse from all residential and commercjal Customers. Contractor agrees to make one Garbage
collection each week for each residential Customer and will collect Recyclable Materials at the
same time. Hours of service shall be from 7:00 a.m. to 7:00 p.m. for residential Customers. No
collections will be made on Sundays. Contractor shall be exempt from making collections on the
following holidays: New Year’s Day, Memorial Day, July 4®, Labor Day, Thanksgiving Day,
and Christmas Day. Contractor may decide to observe any or all of the above-mentioned
holidays by suspension or collection service on the holiday, but the Contractor shall continue
with its other regularly scheduled collections during such holiday weeks.

D. Contractor shall provide a special collection service for Brush, Bulky Wastes
and/or Bundles monthly to all residential Customers, unless otherwise specified. Contractor
agrees to collect such large objects and quantities of 10 (ten) yards of waste per month as
described in definitions for Brush, Bulky Waste, and Bundles on the third Thursday of each
month. Additional volumes that excecd the ten yard limit may be called into Contractor for a
special pick up at $95.00 per hour. Contractor will arrange the additional services with the
customer directly.

E. Contractor agrees, at its own expense, to provide a telephone answering service
from 8:00 a.m. to 5:00 p.m. daily, Monday through Friday, excluding legal holidays, for the
purpose of handling complaints and other calls regarding Refuse collection service provided by
Contractor. Contractor agrees to secure an annual listing in at least one telephone directory
covering Collin County under the name by which it conducts business in the community.

F. Contractor agrees that Customer complaints shall be addressed and resolved
within forty-eight (48) hours of receipt of such complaint. Any missed pickups of Residential
Garbage will be collected within 24 hours after notice to Contractor.

G. Contractor will provide curbside collection of residential items, which are not
disposed of during normal residential pickup. The residential Customer shall pay the Contractor
directly for this service. Such service will be quoted on a time and material basis agreed upon
between Contractor and City.

H. Contractor shall not be obligated to pick up Excluded Waste including, but not
limited to, refrigeration appliances that have not had CFC’s removed by a certified technician,
tires, automobile/vehicle batteries, petroleum products, paints and other chemicals and solvents
identified as hazardous by the U.S. Environmental Protection Agency.

L. Contractor shall comply with all municipal, county, state and federal laws in its
performance of this Agreement.

WASTE COLLECTION AND DISPOSAL AGREEMENT—Page 5
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SECTION 4.
CHARGES

A. Residential: City and Contractor agree that the initial residential monthly service
charge for household waste, monthly recycling charge and monthly brush and bulky waste
charge shall be as provided in Attachment 1 to this Agreement, which is attached hereto and
incorporated herein by reference. .

B. Base Rate Adjustments: Upon request by Contractor but not more often than once
per calendar year, the City will consider adjustments to the monthly service charge and schedule
of monthly customer charges above the levels then in effect, to reflect changes in operating costs
of Contractor or increased costs due to changes in location of disposal facilities and / or increase
in disposal costs after the first year of the contract. Any proposed increase will be subject to the
City Council approval.

C. Government Fees: Contractor shall be entitled to petition the City Council for an
immediate pass through of any fees or taxes hereafter imposed by federal, state, or local
government agencies, which are payable to said agency by reason of the nature of the operations
conducted by Contractor in the operation of a sanitary Landfill.

D. Approval Required: Except as provided above, the City Council shall be the
final authority in granting any and all rate increases and adjustments.

E. Customer Billing: City agrees to bill all residential Customers serviced by
Contractor in the City limits of Parker, Texas.

F. Payment to Contractor: City shall bill the Customers, and shall pay Contractor
such remittance to be received by Contractor within 30 days of the City’s receipt of the invoice.

SECTION 5.
SPILLAGE

Contractor shall not be responsible for scattered Refuse unless the same has been caused
by Contractor’s acts or those of any of Contractor’s employees, in which case all scattered
Refuse shall be picked up promptly by the Contractor. Contractor will not be required to clean
up or collect loose Refuse or spillage not caused by the acts of its employees, but shall report the
location of such conditions to the Utility Department of the City so that proper notice can be
given to the Customer at the premises to properly contain Refuse.

SECTION 6.
NON-COLLECTION

Should a dispute arise between City, Contractor, and/or a Customer as to whether the
Contractor actually failed to make a collection (whether the Contractor missed a pickup), the
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decision of the City Administrator of City on such matter shall be final and City and Contractor
agree to abide by said decision. However, it is understood and agreed by and between City and
Contractor that if any Customer fails to timely place Brush, Permanent Containers or Disposable
Containers out, maintains improper or inadequate containers for the nature, volume or weight of
Garbage and Trash to be removed from one’s premises, or places improper Bundles or volumes
of Brush or Trash for collection or places Excluded Waste out for collection, Contractor may
refrain from collecting all or a portion of such Brush, Garbage and Trash or Excluded Waste and
shall notify City of the reason for such non-collection. Contractor shall also provide notice to the
Customer of the reason for such non-collection (unless such non-collection is the result of the
Customer’s failure to timely place the Brush or containers out for collection). Contractor’s
notice to the Customer shall be in writing, attached to the container or the front door of the
residence and shall indicate the nature of the problem and the correction required, and such
Garbage may then be collected at the next regular collection date (provided, however, that
Contractor shall never be required to collect Excluded Waste). The City may investigate when
notified by a Customer that Garbage, Trash or Brush have not been removed from his premises
on the scheduled collection day, and where no notice of non-collection nor a change in collection
schedule has been received from Contractor, If the investigation discloses that Contractor has
failed to collect Garbage, Trash or Brush from the subject premises without cause, Contractor
shall collect same within twenty-four (24) hours after a collection order is issued by City.

SECTION 7.
INDEMNIFICATION

Contractor will indemnify and save harmless the City, its officers, and
employees from and against any and all suits, actions, legal proceedings,
claims, demands, damages, costs, expenses, and attorney’s fees arising out of a
willful or negligent act or omission of Contractor in the performance of this
Agreement. City will not be responsible for the negligence of Contractor, or
any of its agents, employees, or customers.

All provisions of this Agreement shall be interpreted to preserve the governmental
immunities of the City, and the independent contractor status of Contractor. The governmental
immunities of the City shall include, and not be limited to, those applicable to the Contractor’s
operation of vehicles within the City, all issues which may arise as to the Contractor’s and the
Contractor’s employees, and/or the Contractor’s obligations to other governmental agencies, or
the affiliates, parent corporations, and subsidiaries of Contractor.

SECTION 8.
INSURANCE
Contractor agrees to carry, at a minimum, the following types of insurance:

Worker’s Compensation Statutory
(or other State-approved program)
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Employer’s Liability $500,000

Bodily Injury Liability $1,000,000 each occurrence
Except automobile $1,000,000 aggregate

Automotive Bodily Injury $1,000,000 each person
Liability $1,000,000 each occurrence

Automotive Property Damage $500,000 each occurrence
Liability

Excess Umbrella Liability $1,000,000 each occurrence

To the extent permitted by law, all or any part of any required insurance may be provided
under a plan of self-insurance. The coverage may be provided by Contractor’s parent
corporation with appropriate documentation and approval of the City. Certificates evidencing
such insurance contracts shall be deposited with City prior to the commencement of this
Agreement, and thereafter on request. A lapse in approved insurance coverage at any time
during the term of this Agreement is cause for immediate termination of service by City, with
such damages, if any, paid by Contractor. The City shall provide Contractor with at least twenty
days’ notice prior to a vote of the City Council on the question of termination. The Contractor
shall have the opportunity to present proof of insurance to cure the default prior to the Council
meeting. Contractor will provide proof of insurance of the coverage and minimums specified
above prior to the effective date of this Agreement, and on each anniversary date of this
Agreement. The City may request additional proof of insurance at any time during the term of
this agreement, and the Contractor agrees to provide endorsements evidencing such coverage
within 10 days of the requcst. '

SECTION 9.
TERM

The term of this Agreement shall begin as of the Effective Date (defined on the signature page
below) and shall continue through December 31, 2021, except as it may be extended as provided
below. On or before October 1, 2021 (the “Termination Notice Deadline™), either party may
provide written notice to the other party that it intends to terminate this Agreement (a
“Termination Notice”) effective December 31, 2021 (the “Termination Date”). If no
Termination Notice is given on or before October 1, 2021, then the term of this Agreement shall
be extended until December 31, 2026.

SECTION 10.
TERMINATION

If at any time Contractor shall fail to substantially perform terms, covenants or conditions
herein set forth, City shall notify Contractor by registered or certified mail addressed to
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Contractor at the address, set forth below in Section 11, of specific reasons in support of City’s
claim that Contractor has substantially breached the terms and provisions of this Agreement.

Contractor shall be allowed a fen (10) day period from the date of receipt of said written
notice from City to remedy any failure to perform. Should City deem the failure to perform
remedied, no hearing shall be held.

Should Contractor fail to remedy its performance, after a hearing described herein, the
City may terminate this Agreement and the rights and privileges granted to Contractor herein, A
notice shall be sent to Contractor no earlier than fen days before a hearing is scheduled. The
notice shall specify the time and place of the hearing and shall include the specific reasons in
support of City’s claim that Contractor has substantially breached the terms and provisions of the
Contract. Should City still deem Contractor to have failed in its performance, said hearing shall
be conducted in public by the City Council and Contractor shall be allowed to be present and
shalt be given full opportunity to answer such claims as are set out against it in the aforesaid
notice. If, after said public hearing, the City Council makes a finding that Contractor has failed
to provide adequate waste collection service for City, or has otherwise substantially failed to
perform its duties hereunder, the City Council may terminate this Agreement as of the date of the
hearing, or as otherwise determined by the Council. Upon termination or expiration of this
Agreement, all amounts due hereunder (to the date of the hearing, or the termination date set by
the Council) by either party to the other shall be paid in accordance with the provisions of this
Agreement, less any damages of the City incurred as a result of the breach of this Agreement.

SECTION 11.
MISCELLANEQUS

A. Assignment: This Agreement and any and all rights and obligations of Contractor
hereunder may be assigned by Contractor to any parent company or subsidiary of Contractor
with written notice to the City as long as all obligations of Contractor in this Agreement are
assumed in writing by the assignee, and proof of insurance is provided, and all other obligations
of the Contractor are performed by the Assignee in accordance with this Agreement. The
Agreement may be assigned to any other third party with the prior written consent of the City
Council, which shall not be unreasonably withheld.

B. Authority: Contractor and City agree that, except as otherwise provided herein,
the City Administrator of the City of Parker will be authority for the approval of charges or any
service not contemplated by this Agreement, and for the disposition of any dispute between a
Customer and Contractor. The City Administrator of the City of Parker may designate a City
employee to act as an enforcement officer hereunder and to act as a liaison between City and
Contractor. Any provisions contained herein to the contrary notwithstanding, Contractor shall
not be required under this Agreement to collect and remove debris or other Trash resulting from
construction, major remodeling, general cleanup of property, or resulting from a sizable amount
of Trash and debris being cleared in preparation for construction. Provided, however, upon the
request of any residential or commercial Customer, Contractor shall collect and remove such
Trash and debris and shall receive for such services a fee or charge mutually acceptable to
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Contractor and the requesting Customer. Contractor shall have exclusive rights to hauling and
disposal of such Trash and debris for an agreed-upon fee.

C. Compliance with Laws: Contractor shall comply with all rules and regulations of
the Texas Commission on Environmental Quality and the Environmental Protection Agency. In
this regard, Contractor shall not be required to collect and dispose of any oil, sludge, fecal
material, or any radioactive, pathological, toxic, acidic, or volatile material, or other hazardous,
medical, non-conforming or other Excluded Waste. City agrees to pass such ordinances as are
necessary in the discretion of the City Council to effectuate all terms of this Agreement including
all duties and obligations required of residential Customers. Both parties and their officers,
agents, employees, representatives, contractors and subcontractors shall abide by and comply
with all applicable laws in the performance of this Agreement.

D. Inspection: City and its representatives shall have the right to inspect and
examine the books and records of Contractor relating to the services performed by it under this
Agreement during normal business hours upon reasonable notice.

E. Counterparts: This Agreement may be executed simultaneously in any number of
counterparts, each of which shall be deemed an original, but all of which together shall constitute
one and the same instrument.

F. Force Majeure: Notwithstanding anything herein to the contrary, Contractor shall
not be liable for the failure, or delay of, performance of its duties if such failure is caused by a
catastrophe, riot, public disturbance, accidents, military authority, war, act of terrorism,
governmental order or regulation, fire, act of God or other similar or different contingency
beyond the reasonable control of Contractor. The services required by this Agreement do not
include the collection and disposal of significantly increased volumes of Residential Refuse
resulting from a tornado, severe straight winds or severe storms. City shall pay Contractor
$60/hour for all work necessary to collect additional volumes of Garbage and Rubbish resulting
from severe weather conditions, or may take any alternative actions deemed necessary by the
Council under federal, state or county emergency rules or regulations.

G. Notice: Any notice, communication, request, reply or advice herein provided or

permitted to be given, made or accepted by either party to the other party must be in writing,
mailed postage prepaid, certified mail, return receipt requested or sent by fax, to:

WASTE COLLECTION AND DISPOSAL AGREEMENT-Page 10

11110566.3



If to City: Mayor
City of Parker
5700 East Parker Road
Parker, Texas 75002
Telephone: 972.442.4922
Fax: 972.442.2894

If to Contractor: General Manager
Allied Waste Systems, Inc.
4200 E. 14™ St.
Plano, Texas 75074
Telephone: 469.443.7019
Fax: 972.881.9077

The parties will each notify the other in writing of any changes to the
notification and contact information above.

H. Annual Increase - Contractor may request at the councils discretion an annual
adjustment of fees in an amount equal to the percentage increases in the Consumer Price Index
for All Urban Consumers (Water, Sewer and Trash Collection Services) U.S. City Average, as
published by United States Department of Labor, Bureau of Statistics (the “CPI”). . A twelve
(12) month average of that CPI will be utilized from October of the prior year to Qctober of the
year of the request. No decreases shall be made to the rates for service if the CPI decreases.

H. No Third Party Beneficiary: This Agreement does not create, and shall not be
construed as creating, any right enforceable by any person not a party to this Agreement.

I Severability: If any provision of this Agreement is held to be void, illegal or
unenforceable under present or future laws effective during the term hereof, or for any reason or
in any respect, such provision shall be fully severable and this Agreement shall be construed and
enforced as if such void, illegal or unenforceable provision never comprised a part hereof, and
the remaining provisions of this Agreement shall remain in full force and effect and shall not be
affected in any way by the void, illegal or unenforceable provision or by its severance.
Furthermore, in lieu of such severed provision, there shall be added automatically as part of this
Agreement a provision as similar in its terms to such severed provision as may be possible and
be valid, legal and enforceable.

J. Entire Agreement: This Agreement (together with any exhibits, attachments, or
appendices attached bereto) constitutes the entire agreement between the parties hereto
pertaining to the subject matter hereof and supersedes all prior and contemporaneous
agreements, understandings, negotiations and discussions, whether oral or written, of the parties,
and there are no warranties, representations or other agreements between the parties in
connection with the subject matter hereof except as specifically set forth herein. No changes in
or additions to this Agreement shall be recognized unless incorporated herein by amendment, as
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provided herein, such amendment(s) to become effective on the date stipulated in such
amendment(s).

K. Governing Law, Venue and Consent to Jurisdiction: This Agreement, and the
rights, remedies, obligations, and duties of the parties shall be governed by, construed in
accordance with and enforced under the laws of the State of Texas, without giving effect to the
principles of conflict of laws of such state. If any action is brought to enforce or interpret this
Agreement, exclusive venue for such action shall be proper in the state district courts of Collin
County, Texas. The parties irrevocably (i) submit to the exclusive jurisdiction of the state courts
of the State of Texas over any action or proceeding arising out of a breach of this Agreement, (ii)
agree that all claims in respect of such action or proceeding may be heard and determined in such
courts, (iii) waive, to the fullest extent they may effectively do so, the defense of an inconvenient
or inappropriate forum to the maintenance of such action or proceeding, and (iv) waive any
defense based on lack of personal jurisdiction of any such purpose.

L. Non-Appropriation: In the event that no funds or insufficient funds are collected,
appropriated and budgeted for payment of amounts due hereunder by City to Contractor, City
shall notify Contractor and this Contract shall terminate on the last day of the fiscal period for
which appropriations were made without penalty or expense to City of any kind whatsoever,
except as to the payment of amounts due and payable for which appropriations have been made
for said fiscal period. City covenants that it will provide Contractor as much notice as possible of
this contingency.

(Signatures begin on next page)
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Executed to be effective from and after the /% day of ;.éég%é 2016 (the
“Effective Datc”).

ALLIED WASTE SYSTEMS, INC., a
Delaware corporation

BY:  Iren Srgre

Jason Shear, General Manager

CITY OF PARKER,
Collin County, Texas

ATTEST:

7 T

C Secretary
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:Solid Waste Collection

Ixwk:2cartsMSW
* 4
‘Recycle Collection
1xwk: 1cart

Brush/Bulk Collection __
‘Monthly ! L
5 Total Monthly Service

Extra Cart

Carryout Se.rvi.c"_e_

1xwk: 2 cart MSW ;-

Extra carry out cart

City Hall - 4 Rolloffs per year/city event
30vyard rolloff city halluse
Additional Rolloff containers

Bulk over 10 Yard limit

"HHW Event - Annual

Attachment 1

$11.11

saml
i

$is8]
$16.83 |
$18.70
$10.31
No Cost
No Cost
_ $390.00
$95.00/ Hour

No Cost
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CERTIFICATE OF INTERESTED PARTIES

Form 1295
1oll
Complete Nos. 1 - 4 and 6 1f there are interesied parties. OFFICE USE ONLY
Complete Nos. 1, 2, 3, 5. and 6 if there are no interested parties. CERTIFICATION OF FILING
1 Name of business enlily filing form, and the city, state and country of the business entity's place Certificate Number:
of business. 2016-14190
Republic Services
Plang, TX United States Date Filed:
2 Name of governmental entity or state agency that is a party to the contract or which the Torm is 02/16/2016
being fited.
City of Parker, TX Date Acknowledged:

3 Provide the identification number used by the governmental enlily or state agency 1o track or identily the contract, and provide a
description of the goods or services to be provided under the contract.

RFP - Refuse and Recycle Colle
Municipal Trash and tecycling services

4 . i Nature ol interest (check applicable)
Name of Interested Party City, State, Country {place of business) -
Controiling Inmtermediary
5 Check anly if there is NO Interested Party, .
6 AFFIDAVIT

t swear. o atfirm, under penally of perjury, that the above disclosure is true and correct.

DEBORAH P. HENDERSON

—

MY COMMISSION EXPIRES %“'U"I [ :
(AN JeE - <HoAn

Signature o!‘n@lqﬁzed agent of contracting business entity

AFFIX NOTARY STAMP / SEAL ABOVE

Sworn to and subsceibed before me, by the said ch‘“\ L tisthe e G day of _fef
20

. to certfy which, watness my hand and seal of office.

Deloacss Ha geaor Degpehta de 58

Signature'of officer administering oath Printed name of officer administering oath Title of officer administering oath

Forms provided by Texas Ethics Commission waw.ethics.state.teus Version V1.0.34944
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rMR Council Agenda Item

Budget Account Code: Meeting Date: September 19, 2017
Department/

Budgeted Amount: Reguestor: City Council

Fund Balance-before Prepared by: City Attorney Shelby

expenditure:

Estimated Cost: Date Prepared: September 14, 2017

Exhibits: * Draft

AGENDA SUBJECT

CONSIDERATION AND/OR ANY APPROPRIATE ACTION ON HOME RULE CHARTER
COMMITTEE CRITERIA. [SHELBY/LEVINE]

SUMMARY
See Attached.
POSSIBLE ACTION

Council may direct staff to take appropriate action.

| Inter — Office' Use o
Approved by:
Department Head/ :
Requestor: Date:
| = _
Mayor Pro Tem Levine: SM Jeam Date: | 09/14/2017 via email

City Administrator: % 7{4,“% (1 @ 09/15/2017
- Nt



The City of Parker has determined that a committee should be formed to explore the
option of becoming a “home rule” city, governed by a City Charter, which would be
adopted by the citizens. The committee, established by the City Council, shall be tasked
with the creation of a preliminary draft charter, or charters, to be presented, considered
and potentially revised by the City Council and then presented to the citizens of the City
of Parker for approval, through a City-wide election. To facilitate an efficient and
meaningful process, the Council has determined committee shall be comprised of five
members, including the Mayor, the Mayor Pro-Tem, and three citizens of the City of
Parker. It is also recommended that there be two alternate citizens on the committee. The
City Administrator will serve in an advisory role. All meetings. will.be posted and open to
the public, with quorum’s required for official business to-be condutteft.
In order to promote genuine thought, discussion and dé

Ebate, the committee shall reflect
the natural diversity of our citizenry so as to encompass the ugidueges)& that embodies
the City of Parker. It is the goal of the Mayor, as the repré&e};fative appgin\teg by the City
Council to select the committee, to assemble a committee WQich reﬂects‘\Cifyf;ésidents
diverse in location, age, affiliation and perspective, but gﬁa‘ogré‘qnified in, and*committed
fo, a single goal and purpose, the long term best interests of all who reside in our great

city.

We expect this process to take a significar‘;t:;“;a’rﬁii‘“l;;nit_ aﬁxxime
initiative until November 2018 or May 2019 ) ' V9

~ i

./-
r

anglif/will not be a ballot
N

A\\f) j
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Council Agenda Item

Use Oinlv

expenditure:

Budget Account Code: Meeting Date: September 19, 2017
Department/

Budgeted Amount: Requestor: City Council

Fund Balance-before Prepared by: City Attorney Shelby

Estimated Cost;

Date Prepared:

September 15, 2017

Exhibits:

1) City Attorney’s Research — Legal Q & A
2) Texas Municipal Procurement Laws Made Easy

AGENDA SUBJECT

DISCUSSION REGARDING BID PROCESS. [SHELBY]

SUMMARY

The City Attorney will give a brief presentation outlining the basics of municipal procurement
including the necessity of bidding and the rules and requirements of the bid process itself.

POSSIBLE ACTION

Council may direct staff to take appropriate action.

| Inter — Office Use

| Approved by:

Department Head/ .

Requestor: Date:

City Attorney: gmm S Sée%q Date: | 09/152017 via email
City Administrator: M ?W 09/15/2017




Legal Q&A

By Scott Houston
TML Deputy Executive Director and General Counsel

When is a city required to competitively procure goods and services?

With limited exceptions, before a city enters into a contract that requires an expenditure of more
than $50,000, it must comply with the procedures for competitive sealed bidding or competitive
sealed proposals in Chapter 252 of the Texas Local Government Code. As an alternative to
competitive sealed bidding or proposals, a city may use the following procurement methods: (1)
the reverse auction procedure for purchasing in Section 2155.062(d) of the Government Code;
(2) a cooperative purchasing program under Subchapters D and F of Chapter 271 of the Local
Government Code; or (3) a method described by Chapter 2269 of the Government Code
(alternative procurement methods for city construction projects). TEX. Loc. Gov’T CODE at
§252.022(a).

Note that a city may use competitive sealed proposals for the purchase of any goods or services,
including high technology items and insurance. However, construction projects must generally
be procured using competitive bidding or specific alternative methods (discussed below). Id.
§252.021(b).

What criteria may a city use when competitively procuring a contract?

For general procurement of goods or services (as discussed below, special rules may apply to
construction procurement), a contract must be awarded to: (a) the lowest responsible bidder, or
(b) the bidder who provides goods or services at the “best value.” TEX. Loc. Gov’T CODE
§252.043. When determining “best value,” the city may consider factors other than the purchase
price of the goods and services, including among other things: (1) the reputation of the bidder
and the bidder’s goods or services; (2) the quality of the bidder’s goods or services; (3) the
bidder’s past relationship with the city; and/or (4) any other lawful criteria. Id.

The city must indicate in the bid specifications and requirements that the contract will be
awarded either to the lowest responsible bidder or to the bidder who provides goods or services
at the “best value” for the city. Id.

In addition, two provisions authorize the use of local preference when awarding a contract. A
city may consider a bidder’s principal place of business when a city awards a contract for real or
personal property. Id. §271.905. The provision provides that if a city receives one or more bids
from a bidder whose principal place of business is in the city and whose bid is within three
percent of the lowest bid price of a non-resident, the city may pick the resident bidder after a
written determination that the decision is in the best interests of the city. Id This is a useful
provision for awarding contracts, but it appears to be directed towards the purchase of tangible
items rather than services. Section 271.9051 authorizes a city to give a preference to a local
bidder when a awarding a contract for personal property or services if: (1) the local bid is within
five percent of the lowest bid that isn’t local, and (2) the city’s governing body finds in writing



that the local bid offers the best combination of price and economic development factors such as
local employment and tax revenues. Note that Section 271.9051 is limited to a contract for
construction services in an amount of less than $100,000 or a contract for other purchases in an
amount of less than $500,000. /d. §271.9051.

What are common exemptions from the competitive procurement requirements?

A city does not have to comply with competitive procurement requirements for certain
expenditures, even if the expenditure is over $50,000. The most common exemptions are as
follows (see Section 252.022(a) of the Local Government Code for a complete list of
exemptions):

e A procurement made because of a public calamity that requires the immediate
appropriation of money to relieve the necessity of the municipality’s residents or to
preserve the property of the municipality. TEX. Loc. GOv’T CODE §252.022(a)(1).

e A procurement necessary to preserve or protect the public health or safety of the
municipality's residents. Id. §252.022(a)(2).

s A procurement necessary because of unforeseen damage to public machinery, equipment,
or other property. Id. §252.022(a)(3).

* A procurement for personal, professional, or planning services. (Note: Certain
professional services, however, must be procured through a competitive selection process
under Chapter 2254 of the Government Code (the Professional Services Procurement
Act)). Id. §252.022(a)(4).

A purchase of land or a right-of-way. Id. §252.022(a)(6).
A procurement of items that are available from only one source. Id. §252.022(a)(7).

Whether or not to use any of the exemptions is up to each city, and the decision should be made
based on the advice of local legal counsel.

When is a city required to contact historically underutilized businesses (HUBs) when
making a purchase?

A city, in making an expenditure of more than $3,000 but less than $50,000, shall contact at least
two HUBs on a rotating basis, based on information provided by the Texas Comptroller’s Office
pursuant to Chapter 2161 of the Government Code (http://cpa.state.tx.us/procurement/prog/hub/).
If the list fails to identify a HUB in the county in which the city is located, the city is exempt.
TEX. Loc. Gov’T CopEg §252.0215.

What are the purchasing rules regarding city construction projects?

For construction projects that involve the construction of a municipal facility (defined as any
improvement to real property), a city may use any of the alternative procurement methods set out
in Chapter 2269 of the Texas Government Code. TEX. Loc. Gov’T CODE §252.043. The only
limitation is that design-build and job order contracting may not be used to procure civil
engineering projects, except in limited circumstances. The alternative methods are:



e Competitive bidding (which is different than the “standard” competitive bidding

processes in Chapter 252/Chapter 271, Subchapter B). TEX. Gov’T CODE §2269.101.

Competitive sealed proposals. Id. §2269.151 et seq.

Construction manager agent. Id. §2269.201 et seq.

Construction manager at risk. 7d. §2269.251 et seq.

Design-build. Id. §2269.301. et seq. (A handful of very large cities — those over 100,000

in population — may use design-build for a limited number of civil engineering projects.

Id. §2269.351 et seq. )

e Job order contract. (May be used only for buildings, and not be used for civil engineering
projects.) Id. §2269.401 et seq.

For each of the methods listed above, a city awards the contract to the contractor who provides
the “best value” to the city based on the selection criteria established by the city in its
procurement documents. The selection criteria may generally include factors other than the
construction cost, including among other things: (1) the reputation of the contractor and the
contractor’s goods or services; (2) the quality of the contractor’s goods or services; and (3) the
contractor’s past relationship with the city. Id. §2269.055.

What effect does a home rule charter provision have on state purchasing rules?

Any provision in the charter of a home rule city that relates to the notice of contracts,
advertisement of the notice, requirements for the taking of sealed bids based on specifications for
public improvements or purchases, the manner of publicly opening bids or reading them aloud,
or the manner of letting contracts that is in conflict with Chapter 252 controls unless the
governing body elects to have Chapter 252 supersede the charter. TEX. Loc. Gov’T CODE
§252.022.

What is a cooperative purchasing program?

Chapter 271, Subchapters D and F, of the Local Government Code (Cooperative Purchasing
Programs) authorize cities to enter into cooperatives with the state or other local governments for
the purpose of procuring goods and services. The state purchasing cooperative is online at
http://www.window.state.tx.us/procurement/, and a joint TML/Texas Association of School
Board cooperative is online at www.tml.org. In addition, several councils of governments offer
cooperative purchasing.

What is reverse auction procurement?

Section 2155.062(d) of the Texas Government Code authorizes the use of the reverse auction
method for the purchase of goods and services. A reverse auction procedure is: (1) real-time
bidding process usually lasting less than one hour and taking place at a previously scheduled
time and Internet location in which multiple suppliers, anonymous to each other, submit bids to
provide the designated goods or services; or (2) a bidding process usually lasting less than two
weeks and taking place during a previously scheduled period and at a previously scheduled
Internet location, in which multiple suppliers, anonymous to each other, submit bids to provide
the designated goods or services. TEX. GOV’T CODE §2155.062(d).



What are the penalties for failing to comply with competitive procurement laws?

A contract made without compliance with competitive procurement laws is void, and
performance of the contract may be enjoined by any property tax paying resident or a person
who submitted a bid for a contract to which the competitive sealed bidding requirement applies,
regardless of residency, if the contract is for the construction of public works. TEX. Loc. Gov’T
CoDE §252.061. The specific criminal penalties are as follows:

e A municipal officer or employee who intentionally or knowingly makes or authorizes
separate, sequential, or component purchases to avoid the competitive procurement
requirements of Chapter 252 commits a Class B misdemeanor. Id. §252.062.

» A municipal officer or employee who intentionally or knowingly violates the competitive
procurement requirements of Chapter 252 commits a Class B misdemeanor. Id.

e A municipal officer or employee who intentionally or knowingly violates Chapter 252
other than by conduct described above commits a Class C misdemeanor. Id.

A final conviction for an offense constituting a Class B misdemeanor results in the immediate
removal of that person from office or employment. For a period of four years following
conviction, the removed officer or employee is ineligible to be appointed or elected to a public
office in Texas, to be re-employed by the city, or to receive any compensation through a contract

with that city. Id. §252.063.

Where can I find more information about competitive procurement laws?

The League published a comprehensive document called “Texas Municipal Procurement Made
Easy,” which is available on the “Legal Resources” page at www.tml.org.
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Texas Municipal Procurement Laws Made Easy

The following questions and answers provide an introduction to procurement laws that apply to city
officials in Texas. It is meant as a guide only, and city officials should consult with their legal
counsel regarding the application of the law to the facts of each particular situation.

I. Application of Municipal Procurement Laws

1. What city purchases must generally be awarded through the use of
statutory procurement methods?

The Local Government Code provides that, before a city may enter into a contract for the purchase of
most goods and services that require an expenditure of more than $50,000 from one or more
municipal funds, the city must:

e comply with statutory procedures for competitive sealed bidding or competitive sealed
proposals, including high technology items or insurance;
use the reverse auction procedure for purchasing;' or

e comply with certain statutorily prescribed methods of construction procurement.

However, state law provides a number of specific exceptions that relieve the city of the duty to bid
or seek proposals on an item. For example, state law does not require cities to follow any specific
procedures to purchase real property (land and/or buildings).® The major statutory exceptions to
the bidding or proposal requirement are discussed later in this article.

For contracts for certain professional services, a city is actually prohibited by law from awarding
the contract by competitive bidding. For example, cities may not award contracts for the services
of architects, engineers, or certified public accountants through competitive bidding. Instead, the
Professional Services Procurement Act sets out a different set of procedures that must be followed
to contract for these services.’

2. Is an economic development corporation required to comply with
municipal procurement laws?

The duty to comply with procurement laws is generally derived from some statute that specifically
requires an entity to make its purchases through such a procedure. The implementing legislation for
economic development corporations (the Development Corporation Act) does not contain a provision
that subjects economic development corporations to municipal procurement requirements. Neither
the Texas attorney general nor the Texas courts have directly addressed this question.

' TEX. LOC. GOV’T CODE § 252.021(a)(2).

2 Jd. §252.021.

3 M. § 272.001.

* TEX. GOV'T CODE § 2254.001 et seq. (Professional Services Procurement Act).
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3. Are simple leases of personal property such as the lease of autos, office
equipment, or other items by a city subject to statutory procurement
requirements?

Competitive bidding or proposal requirements apply to any lease of personal property that will
require an expenditure of more than $50,000 in city funds, unless the expenditure is covered by a
specific statutory exception that would relieve the city from the duty to bid or seek proposals on the
item.® For example, if the lease were for an item that was necessary to preserve or protect the public
health or safety of the city’s residents, the city would not be under a duty to use competitive bidding
or proposals for its acquisition.

4.  Arelease/purchase agreements by a city subject to statutory
procurement requirements?

State law expressly authorizes cities to enter into lease-purchase agreements.” However, normal
statutory procurement requirements would generally apply to these lease-purchase agreements.® That
is, when a lease-purchase agreement for personal property will involve an expenditure of more than
$50,000 in city funds, the contract must be competitively procured unless the type of item purchased
is covered by a specific exception to the statutory procurement requirements.

S. Does a city have to use competitive bids or proposals to lease real
property to an entity?

Competitive bidding or proposal requirements under Chapter 252 of the Local Government Code do
not apply to the lease of real property. Cities typically enter into leases of city real property through
lease agreements with entities as would any other lessor. Additionally, the requirements under
Chapter 272 of the Local Government Code that a city advertise the sale of real property do not apply
to a normal term lease of a property.

At least one court has held that a city’s temporary lease of property is not subject to the notice and
bidding requirements in Chapter 272.° A recent attorney general opinion suggests that all of the
following have a bearing upon the “temporary” status of a lease agreement: (1) the duration of the
lease; (2) the city’s right to control the land during the lease term; and (3) the city’s right to make
improvements upon termination of the agreement.’® An older opinion suggests that the lessee’s

S TEX. LOC. GOV’T CODE § 252.021

8 Id. § 252.022(a)(2).

7 Id. § 271.005.

8 Id. § 271.006 (Requiring that a contract authorized by Section 271.005 comply with any applicable requirements in chapter 252
of the Local Government Code).

® Walker v. City of Georgetown, 86 S.W.3d 249, 259 (Tex. App.—Austin 2002, pet. denied) (“{TThe plain language of the statute
indicates that the Legislature intended for the notice and bidding requirements to apply to the ‘sale or exchange’ of land, not the
lease of land.”).

19 0p. Tex. Att’y Gen. No. GA-0321 at 9 (2005).
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option to purchase the leased property upon expiration of the lease may be indicative of a sale.!!

Essentially, if the facts of the situation determine that a lease of the real property is for such an
extended period that it would almost amount to a sale, the lease may be subject to the requirements
for advertising the sale of real property under Chapter 272 of the Local Government Code."

6.  Are competitive bidding or proposals required if only state or
federal funds are used to fund the city expenditure?

A city expenditure is not necessarily exempt from competitive bidding or proposal requirements
because it involves the use of only federal or state funds (e.g., grant funds or loans). Often, state or
federal funds are considered city funds once they are acquired by or given to the city. Accordingly,
any expenditure of these funds would ultimately be considered an expenditure of city funds and
therefore subject to the bidding or proposal requirements. Additionally, many state and federal
statutes expressly require that the funds provided to a city under the statute be expended in a manner
that complies with local competitive bidding requirements. Cities should review applicable state or
federal provisions that relate to any such funding they receive from state or federal programs.

One state law provides that competitive bidding requirements do not apply to certain appropriations,
loans, or grants for conducting a community development program established under Chapter 373 of
the Local Government Code."® Such expenditures must instead use the request for proposals process
described in Section 252.042 of the Local Government Code.

7.  Must a city bid for health insurance coverage or public official
liability insurance for its officials or employees?

Cities must seek competitive bids or proposals when purchasing insurance that will cost more than
$50,000."

Chapter 252 of the Local Government Code does not specifically address the need to use competitive
bidding or proposals if a city’s liability coverage is gained through participation in a group risk pool.
Under state law, the coverage provided by risk pools is not considered to be insurance or subject to
the traditional requirements applicable to insurance policies. Therefore, most risk pools take the
position that statutory procurement requirements do not apply. A city should consult its legal
counsel if it wants to acquire coverage in this manner without participating in competitive bidding or
proposals.

8.  Is a city required to bid for excess or surplus insurance?

Section 252.024 of the Local Government Code states that the statutory procurement requirements do
not prohibit a city from selecting a licensed insurance broker as the sole broker of record for the

' Tex. Att’y Gen, LO-96-053 at 3.

"2 Flagship Hotel, Ltd. v. City of Galveston, 117 $.W.3d 552, 559 (Tex. App.—Texarkana 2003, pet. denied).
* TEX. LOC. GOV’T CODE ANN. § 252.021(d) (West Supp. 2011).

" 1d. § 252.021(b).
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city.”® Such brokers obtain proposals and coverages for “excess or surplus insurance.” Excess or
surplus coverage may include surplus coverage for public official liability, police professional
liability, and airport liability. Some legal analysts have suggested that a city may avoid the bidding
requirements when purchasing excess or surplus insurance if the city complies with the requirements
of Section 252.024. The attorney general, however, has rejected this interpretation of Section
252.024."® In regard to whether the actual selection of the broker of record must comply with
Chapter 252, the attorney general has allowed for the possibility that if the services to be performed
by the broker are professional in nature, the selection of the broker would be exempt from
competitive bidding. A city should, therefore, consult with its legal counsel if it wants to select an
insurance broker of record without participating in competitive bidding.

9. Do competitive bidding requirements apply to city purchases of
land or right-of-way?

A city is not required to use competitive bidding to purchase or lease land or a right-of-way."’
However, it is important to note that a city is generally required to take bids or — pursuant to
legislation passed in 2013 for home rule cities only — hire a broker when it sells a city interest in real
property.'® Additionally, there are certain special statutory provisions that apply to the sale of park
lands, municipal building sites, or abandoned roadways.'® Further, if a city is to purchase real
property wholly or partly with bond proceeds, the city must first obtain an independent appraisal of
the property’s market value.?

II. Threshold Amount at which Bidding is Required

10. What is the threshold amount at which competitive bidding or
proposals are required?

Generally, a city is required to follow the bidding or proposal procedures outlined in Local

Government Code Chapter 252 when it plans to make an expenditure of more than $50,000 in city

funds.?' Recent legislative changes make the above requirement equally applicable to purchases of

insurance and high technology items.

11. May a home rule city charter provide a lower threshold for
requiring competitive bids?

If there is a conflict between the statutory threshold amount that triggers the requirements of Chapter

15 1d. § 252.024 (West 2005).

16 Op. Tex. Att’y Gen. No. DM-70 (1991).

17 See TEX. LOC. GOV’T CODE § 252.022(a)(6) (Purchase of land or right-of-way exempt from competitive bidding
requirements).

18 1d. § 272.001; S.B. 985 (2013).

9 1d. § 253.001.

014§ 252.051.

2 1. § 252.021(a)-(b).
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252 and the city’s charter, the city should follow the lower of the two amounts.”> Thus, if a city
charter sets forth a lower threshold for requiring competitive bids than does state law, the city should
follow the charter’s requirements. For example, some city charters require the city to use
competitive bidding for any purchases that exceed $3,000. Such cities would have to follow bidding
procedures as required by state law and as additionally required by the terms of the city charter. A
city charter may not provide a higher threshold for bidding than is permitted under state law.

12. May a home rule city charter provide a lower threshold for
requiring competitive bids?

A city charter may provide certain different procedural requirements for handling competitive
bidding. For example, a city charter may provide different requirements for the notice that must be
provided for contracts to be bid, how the notices are advertised, the manner for taking certain
scaled bids, the manner of publicly opening bids or reading them aloud, and the manner of
awarding the contracts.”> Such provisions in a city charter are controlling even if they conflict with
Chapter 252 of the Local Government Code. However, a majority of the city council may vote to
have the bidding provisions of Chapter 252 override any different procedural requirements
contained in the city charter. Note that the city council can vote to override its charter only with
regard to the procedures for handling competitive bids. The council may not override a city charter
provision regarding the threshold amount at which competitive bidding is required.

13. Can a general law city (under 5,000 population) impose a lower
threshold for requiring competitive bids?

A general law city by ordinance or simply by vote of the city council could impose a lower threshold
on itself for competitive bidding than would otherwise be required by state law.?* This is true unless
a statute forbids a city from using competitive bidding to obtain a particular type of good or service.
As noted earlier, the Professional Services Procurement Act prohibits a city from using competitive
bidding procedures to secure the services of certain professionals such as architects, engineers and
certified public accountants.*

14. Can a city separate out its purchases over time to avoid the
application of competitive bidding or proposal laws?

A city may not avoid the application of competitive bidding or proposal laws by purposely dividing a
single purchase into smaller components so that each component purchase is less than $50,000.
Chapter 252 of the Local Government Code prohibits the use of “separate, sequential, or component
purchases” as a means of avoiding bidding requirements.?®

2 Id. §252.002.

21

# See Op. Tex. Att’y Gen. No. DM-106 (1992) (City may procure services through competitive bidding even if those services
qualify for an exemption from competitive bidding, unless those services are covered by the Professional Services Procurement
Act).

2 TEX. GOV’T CODE § 2254.003.

% TEX. LOC. GOV’T CODE § 252.062.
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It is important to note that the phrases “separate purchases,” “sequential purchases” and “component
purchases” are all specifically defined by Chapter 252 of the Local Government Code.*’ “Separate
purchases” means purchases, made separately, of items that in normal purchasing practices would be
purchased in one purchase. “Sequential purchases” means purchases, made over a period of time, of
items that in normal purchasing practices would be purchased in one purchase. “Component
purchases” means purchases of the component parts of an item that in normal purchasing practices
would be purchased in one purchase.

Some think that by waiting a year or more between purchases they will automatically avoid the
problem of separate, sequential or component purchases. However, the competitive bidding laws do
not specify any such waiting period. Instead, if the purchases in question would normally have been
made in one purchase, then there may be a violation of the bidding laws even though the city waited
more than a year between each purchase. Accordingly, a city is well-advised to look at its
purchasing practices in terms of whether such purchases are traditionally done all at once or whether
it is necessary or prudent to acquire the items over time. If such items are traditionally purchased at
one time, the city would not want to separate out the purchase in order to avoid competitive bidding
requirements. If a city is not certain how such items are traditionally handled, it should consult the
city’s legal counsel.

15. If a city does not competitively bid an item because the total
expenditure would be below the threshold requiring bids, can it later
purchase more of the items if the extra items would take the total
purchase over the $50,000 threshold?

A city may purchase items without competitive bidding if the total purchase amount will be below
the $50,000 threshold that requires bidding. However, if the city later wants to make additional
purchases and these purchases would take the total purchase over the $50,000 threshold, the city
should use caution. State law provides criminal penalties if a city makes component, sequential or
incremental purchases to avoid the competitive bidding requirements. If such a charge is at issue, the
local prosecuting attorney would review the facts surrounding the involved transaction. Cities would
be well-advised to look at their purchasing practices over past budget years and consider whether
certain items should be purchased through competitive bids.

16. If individual city departments make their own purchases of such
commodities as office supplies, gasoline and vehicle parts, and the

sum of all purchases exceeds the bidding threshold, must the purchase
of those items be bid?

Often individual city departments will make separate purchases of office supplies, gasoline or other
items without competitive bidding because each department’s purchase amount will be below the
$50,000 threshold that requires bidding. If a city’s total purchases for these items would be over the
$50,000 threshold, the city should use caution. As noted earlier, state law provides that there are

T 1d. § 252.001(2), (6)-(7).
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criminal penalties if a city makes component, sequential or incremental purchases to avoid the
competitive bidding requirements. If such a charge is at issue, the local prosecuting attorney would
review the facts surrounding the involved transaction. Cities would be well-advised to look at their
purchasing practices over past budget years and consider whether certain items should be purchased
through competitive bids.

17. After a bid contract is awarded, can a city later decrease or
increase the amount of its purchase or the quantity of work to be
performed?

Even after a bid has been awarded, a city may still increase or decrease the quantity of work to be
done or the materials or supplies to be furnished if it is necessary to do s0.?® Such changes may not
increase or decrease the original contract price by more than 25 percent. If the city wants to decrease
the contract amount by more than 25 percent, it needs to obtain the approval of the contractor for
such a change. There is no comparable authority for the city to simply gain contractor approval to
increase the amount of the order by more than 25 percent. In such a situation, the city would need to
seek bids or proposals for the work or products that would be beyond the 25 percent amount.

The city council may also delegate to city staff the authority to approve such change orders if it
involves less than a $50,000 decrease or increase in the contract amount.”’ If a change order for a
public works contract in a city with a population of 300,000 or more involves a decrease or increase
of $100,000 or less, or a lesser amount as provided by ordinance, city council may delegate to city
staff the authority to approve such change orders.*

18. If a city seeks competitive bids for an item, can it include a time
frame for extra items to be purchased at the same cost?

The bidding laws do not specifically address whether it is appropriate for a city to include a time
frame within which it may seek to purchase items at an awarded contract bid amount. However, if a
city would like to have an extended opportunity to make such purchases at that cost, it should
indicate this fact in the bid specifications. In no case can a city increase the total contract amount by
more than 25 percent of the original awarded amount. If a city needs to purchase additional items
that would result in a purchase of more than 25 percent over the original contract price, it would need
to seek bids or proposals for the additional purchase.

19. May a city seek bids or proposals for incrementally purchased
items (such as office supplies) and award the contract to a single
vendor for an entire year?

Items, such as office supplies, could be bid and awarded to a single vendor for the entire year if the
vendor committed to a set of prices for the items and all of the bidding procedures were followed to

8 1d. § 252.048
B 1d. § 252.048(c).
9 1d. § 252.048(c-1).
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yield such a contract. The contract would need to have a maximum and a minimum number of items
to be purchased so it could be determined under what circumstances a change order was permitted.

III. General Procedure Requirements

20. What is the general procedure for requesting competitive bids or
proposals?

To take bids or proposals on a purchase, the city must first publish notice of the time and place at
which the bids or proposals will be publicly opened and read aloud.>® The city should prepare
specifications detailing the requirements that must be met by the goods or services the city intends to
purchase. The published notice should include either a copy of these specifications or information on
how a bidder may obtain a copy of the specifications.

If a city wishes to consider factors other than price in its selection, or other factors such as a bidder’s
previous performance or safety record in its selection, the city’s bid specifications should clearly
state that such factors will be considered. Also, the governing body of a city that is considering using
a method other than competitive sealed bidding (e.g., competitive sealed proposals) must determine
before notice is given the method of purchase that provides the best value for the city.

21. 'What notice must a city provide to announce a request for bids or
proposals?

A city must publish a notice indicating the time and place at which the bids or proposals will be
publicly opened and read aloud. The notice must be published at least once a week for two
consecutive weeks.*” The first publication must appear before the 14" day before the date that the
bids or proposals are publicly opened and read aloud. The notice must be placed in a newspaper that
is published in the city. If there is no newspaper published in the city, the notice must be posted at
city hall for 14 days before the date that the bids or proposals are publicly opened and read aloud.

22. Can city staff personally call potential vendors and ask them to
participate in a bid?

Nothing in state law explicitly prohibits a city from providing additional notice to potential bidders.
In fact, many cities either keep a list of particular vendors or use a list of vendors that has been
prepared by another entity, such as the Texas Facilities Commission. These cities then provide direct
notice to the listed vendors when an item or project goes out for bids. However, although this is a
common practice, cities should be aware that this practice has not been approved by the Texas courts
or by an attorney general opinion. In fact, at least one attorney general opinion has concluded that
“contact with potential providers outside the statutory notice and bidding process might run afoul of

M 1d. §252.041
214
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[the competitive bidding notice requirements].”*> The attorney general based this conclusion on a
Texas case in which the court stated that “[c]ompetitive bidding...requires that all bidders be placed
upon the same plane of equality....”>* Thus, a city may wish to discuss any such practice with its
legal counsel.

23. Can a city require or provide a preference for a particular brand
or manufacturer in its bid specifications?

At least one Texas attorney general opinion has concluded that a city may not require or indicate a
preference for a particular brand name or manufacturer as part of the specifications for a bid
request.”> The only exception to this prohibition would be if it were necessary to acquire a particular
brand or product because it is a “captive replacement part.” In such a case, however, competitive
bidding is not required. Nonetheless, it is rare that a particular service or enhancement of a system
can be accomplished only by one manufacturer or through one particular brand.

Some legal analysts disagree with the attorney general opinion that addressed this issue. However, as
previously noted, it is not common that a particular item, service or enhancement of a system can be
supplied by only one manufacturer or supplier or through only one particular brand or process.
Because of the legal uncertainties involved, cities that desire to specify particular brands, products or
processes should discuss this practice with legal counsel. In addition, a city should consider adding
the phrase “or equal” to specifications that require a particular product, brand or process.

24. May a city accept bids or proposals through electronic
transmission?

Cities may receive bids or proposals through electronic transmission, provided the city council
adopts rules to ensure the identification, security and confidentiality of electronic bids or proposals
and to ensure that the electronic bids or proposals remain effectively unopened until the proper
.36

time.

25. Is there a special notice requirement if the city intends to issue time
warrants to cover the cost of a contract award?

Special notice requirements apply if a city intends to issue time warrants to pay for the cost of a
contract award. The required newspaper notice must include a statement of the city council’s
intention to issue time warrants.’’ That notice must also include the maximum amount of the
proposed time warrant indebtedness, the rate of interest the time warrants will bear, and the
maximum maturity date for the time warrants.

3 Op. Tex. Att’y Gen. No. DM-70 at 5 (1991).

34 Sterrett v. Bell, 240 S.W.2d 516, 520 (Tex. Civ. App.—Dallas 1951, no writ).
35 Op. Tex. Att’y Gen. No. C-376 (1965).

3¢ TEX. LOC. GOV'T CODE § 252.0415(a).

¥ 1d. § 252.041(d).
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26. If a city chooses not to follow statutory procurement requirements
for a particular item, should the city create any documentation to note
why bidding laws were not applicable to that transaction?

State law does not indicate any requirement that a city note in its purchasing documentation why
bidding laws were not applicable to the involved transaction. Nonetheless, cities should consult local
legal counsel regarding whether they would find placing such a justification on the record helpful to
the city or the involved staff’s legal position.

IV. Consideration and Award of Bid or Proposal Requests

27. How are contracts awarded by the city that uses the competitive
sealed bid method?

If competitive sealed bid requirements are used, the city must award most contracts to either the
lowest responsible bidder or to the bidder who provides goods or services at the “best value” for
the city.*® To determine the best value for the city, the city may consider the following:*
e the purchase price;

the reputation of the bidder and of the bidder’s goods or services;
the quality of the bidder’s goods or services;
the extent to which the goods or services meet the municipality’s needs;
the bidder’s past relationship with the municipality;
the impact on the ability of the municipality to comply with laws and rules
relating to contracting with historically underutilized businesses and nonprofit
organizations employing persons with disabilities;
e the total long-term cost to the municipality to acquire the bidder’s goods or

services; and
¢ any relevant criteria specifically listed in the request for bids or proposals.

28. Can the city take into account the safety record of the bidder in
making the award?

When awarding a contract using traditional competitive bidding, the city may only consider a
bidder’s safety record in regards to the bidder’s “responsiveness” if notice has been given that such a
criterion is relevant. Specifically, the governing body must have adopted a written definition and
criteria for assessing the bidder’s safety record and must have given notice in the bid specifications
that the safety record will be considered. Of course, any decision that the city makes must not be

arbitrary or capricious.*

® 1d. § 252.043(a)-(b).
* Id. § 252.043(b).
0 1d. § 252.0435.
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29. 'What options does a city have if the lowest bidder has a prior
history of poor performance?

Under current law, if the city wishes to consider additional criteria, the city’s bid specifications
should clearly specify the various criteria that will be considered.

Again, the best practice is to clearly indicate in the city’s specifications that a bidder’s prior
performance on similar contracts may be considered in evaluating the bids.

30. What options does the city have if the city receives no bids in
response to a request?

If competitive bids or proposals are required by Chapter 252 of the Local Government Code, there is
no exception that would allow the city to avoid the statutory requirements due to a lack of bids. If a
city receives no response to a request, the city must either re-advertise or decide not to undertake the
contract.

31. 'What options does the city have if the city receives only one bid or
proposal in response to a bid request?

If a city receives only one bid or proposal in response to its request, the city may accept the bid or
proposal received, reject the bid or proposal and re-advertise, or reject the bid or proposal and decide
not to undertake the project.

32. May competitive bids be rejected by a city staff member or must
the city council decide which bids to reject?

State law provides that the governing body of the city may reject any and all bids.*! There is no
provision that would allow the delegation of this decision to city staff. However, in certain cities
the staff will open the bids and provide a recommendation to the city council on whether the bid is
responsive to the bid request and whether it should be accepted as the lowest responsible bid.

33. What s the general procedure for awarding a contract pursuant to
competitive bidding?

First, bids must be publicly opened and the bid amounts read aloud at the time and place specified in

the bid notice.*? The city council must then award the contract to the lowest responsible bidder or (if

previously notlced) the bidder that provides the best value to the city. In the alternative, the city may
reject all bids.* Once a bid has been opened, it may not be changed to correct minor errors in the bid

A 1d. § 252.043(f).
2 1d. § 252.041.
3 1d. § 252.043(a), ().
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price.** However, under certain circumstances, a bidder may be able to withdraw a bid if it contains
a substantial mistake that would cause a great hardship if enforced against the bidder.

34. What is the general procedure for awarding a contract pursuant to
competitive proposals?

If a city decides to use the competitive sealed proposal procedures, it must first give notice of the
request for proposals in the same manner as required for competitive bids.*> Generally, this means
that the city must publish at least two newspaper notices of the time and place at which the proposals
will be opened. These notices must be published at least once a week for two consecutive weeks,
and the first notice must be published more than 14 days before the date set for opening the
proposals. Requests for proposals must also solicit quotations and specify the relative importance of
price and other evaluation factors.*®

Once proposals have been submitted, the city may conduct discussions with the offeror or offerors
whom the city determines to be reasonably qualified for the award of the contract. Such discussions
must comply with the request for proposals and with the regulations set by the city council. To obtain
the best offers, the city may allow the submission of revisions after proposals are submitted and
before the award of the contract. All offerors must be treated fairly and equally with respect to any
opportunity for discussion and revision of the proposals.

In the end, the contract must be awarded to the offeror whose proposal is determined to be the most
advantageous to the city.*’ The city is to determine which proposal is the most advantageous based
on the relative importance of price and the other evaluation factors included in the request for
proposals. *®

35. Is information contained in a bid or proposal confidential under
the Public Information Act?

Section 552.104 of the Government Code provides as follows:

(a) Information is excepted from the requirements of Section 552.021 if it is information that, if
released, would give advantage to a competitor or bidder.

(b) The requirement of Section 552.022 that a category of information listed under Section
552.022(a) is public information and not excepted from required disclosure under this chapter
unless expressly confidential under law does not apply to information that is excepted from
required disclosure under this section.

The purpose of section 552.104(a) is to protect the interests of a governmental body in situations
such as competitive bidding and requests for proposals, where the governmental body may wish to

* 1d. § 252.043(g).

* Id. § 252.041(b).

% 1d. § 252.042

7 Id. § 252.043(h).

@ Id. §8 252.021(c), 252.043(h).
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withhold information in order to obtain more favorable offers.* Significantly, it is not designed to
protect the interests of private parties that submit information such as bids and proposals to
governmental bodies. Because section 552.104(a) protects only the interests of governmental bodies,
it is an exception that a governmental body may waive, for example, by disclosing the information to
the public or failing to raise the exception within the ten-day deadline.*°

Generally, section 552.104(a) protects information from public disclosure if the governmental body
demonstrates potential harm to its interests in a particular competitive situation. A general allegation
of a remote possibility of harm is not sufficient to invoke section 552.104(a).>! Section 552.104(a) is
frequently raised to protect information submitted to a governmental body in response to a
competitive bidding notice or request for proposals. In this context, the protection of section
552.104(a) is temporal in nature. Generally, section 552.104(a) does not except bids from public
disclosure after bidding is completed and the contract has been executed.”” However, bids may
continue to be withheld from public disclosure during the period in which the governmental body
seeks to clarify bids and bidders remain at liberty to furnish additional information.”® Section
552.104(a) does not apply when a single individual or entity is seeking a contract as there are no
“competitors” for that contract.>* Note that even when section 552.104(a) does not protect bids from
required public disclosure, section 552.110 will require the governmental body to withhold any
portions of those bids that contain trade secrets or other commercial or financial information that is
made confidential by law.”® In addition to protecting the actual bid proposals, section 552.104(a)
may protect information related to the bidding process that is not part of a bid.>®

Although early decisions of the attorney general concluded that section 552.104(a) does not protect
the interests of governmental bodies when they engage in competition with private entities in the
marketplace,”’ this line of opinions has been reexamined. In Open Records Decision No. 593 (1991),
the attorney general concluded that a governmental body may claim section 552.104(a) to withhold
information to maintain its competitive advantage in the marketplace if the governmental body can
demonstrate: (1) that it has specific marketplace interests and (2) the possibility of specific harm to
these marketplace interests from the release of the requested information.® A governmental body
that demonstrates that section 552.104 applies to information may withhold that information even if
it falls within one of the categories of information listed in section 552.022(a).>

* Tex. Att’y Gen. ORD-592 at 8 (1991).

* TEX. GOV’T CODE § 552.302.

%! Tex. Att’y Gen. ORD-593 at 2 (1991), ORD-541 at 4 (1990), ORD-514 at 2 (1988), ORD-463 (1987).

52 Tex. Att’y Gen, ORD-541 at 5 (1990), ORD-514 at 2 (1988), ORD-319 at 3 (1982).

3 Tex. Att’y Gen. ORD-170 (1977). See also Tex. Att’y Gen. ORD-541 at 5 (1990) (Recognizing limited situation in which
statutory predecessor to section 552,104 of the Government Code continued to protect information submitted by successful
bidder when disclosure would allow competitors to accurately estimate and undercut future bids).

3* Tex. Att’y Gen. ORD-331 (1982).

% Tex. Att’y Gen. ORD-319 (1982), ORD-309 (1982).

58 Compare Op. Tex. Att’y Gen. No. MW-591 (1982) (Identity of probable bidders is protected from public disclosure because
disclosure could interfere with governmental body’s ability to obtain best bids possible) with Tex. Att’y Gen. ORD-453 (1986)
(Identities of individuals who receive bid packets are not protected when governmental body fails to show substantial likelihood
that these individuals would bid).

57 Tex. Att’y Gen. ORD-463 (1987), ORD-153 (1977), ORD-99 (1975).

8 See, e.g., Tex. Att’y Gen. ORL 1997-2516. (City of San Antonio’s records of costs various performers pay for use of
Alamodome), ORL 1996-2186. (City of Alvin information regarding proposal to provide another city with solid waste disposal
services).

% TEX. GOV’T CODE ANN. § 52.104(b).
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36. Isinformation within a bid request concerning historically
underutilized businesses confidential?

Section 552.128 of the Government Code makes confidential certain information about
disadvantaged or historically underutilized businesses.®’ General information about these businesses
is confidential if it is submitted to a governmental body in connection with an application for
certification as a historically underutilized or disadvantaged business. With two exceptions, this
infomée]ition may be disclosed only with the express written consent of the applicant or the applicant’s
agent.

Without such consent, this information may be disclosed by a state or local governmental entity for
one of the following two purposes: (1) to verify an applicant’s status as a historically underutilized or
disadvantaged business or (2) to conduct a study of public purchasing programs established under
state law for historically underutilized or disadvantaged businesses.

It is important to note that this law protects only the information submitted with an application for
certification as a historically underutilized or disadvantaged business.®” The business’s actual bid is
subject to the same rules of disclosure as any other bid. Additionally, information submitted in
connection with a specific proposed contractual relationship or within an application to be placed on
a bidder’s list is not confidential under section 552.128. Thus, this information may be accessible
even though it involves data that would be confidential if it were contained in the entity’s application
for certification as a historically underutilized or disadvantaged business.

37. Must bidders be allowed to speak at a city council meeting to
explain or defend their bids?

A bidder does not have any special right to speak at an open meeting of the city council. The
attorney general has concluded that the Open Meetings Act does not give members of the public a
right to speak at an open meeting.*® Further, if the city chooses to allow members of the public to
speak at a council meeting, the council may make reasonable rules regulating the number of speakers
on a particular subject and the length of each presentation.®* However, the city council should not
discriminate between one speaker and another, and the rules should be applied equally to all
members of the public. The only situation in which the city council may be required to allow
members of the public to speak would be if state law requires a public hearing on an issue or if state
law requires that public comment be allowed on a particular subject. However, there is no such
public hearing or comment requirement that is applicable to competitive bidding issues.

V. Bids for the Construction or Repair of Public Structures or
Roads

8 Jd. § 552.128.

81 Id. § 552.128(b).

62 1d. § 552.128(c).

¢ Tex. Att’y Gen. Op. No. H-188 (1973).

% Tex. Att’y Gen. Op. No. H-188 (1973); Tex. Att’y Gen. LO-96-111.
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38. Is there a special bidding procedure for contracts in excess of
$50,000 for the construction or repair of a structure, road or other
improvement to real property?

Texas law does not single out cities or dictate special bidding procedures for procurement contracts
exceeding $50,000. In the past, Chapter 271, subchapter B, of the Local Government Code dictated a
special bidding procedure for cities. However, the legislature exempted cities from that procedure in
1997.

Currently, on expenditures greater than $50,000, cities may follow one of three basic procurement
methods: (1) competitive sealed bidding or competitive sealed proposals, (2) the reverse auction
procedure, or (3) an alternative procurement method.®> While each of these procurement methods is
authorized for general use by cities, the legislature has precluded the application of some of these
methods for specific types of construction projects. These preclusions, as well as other procurement
issues, are discussed further in this handbook.

39. Are there special rules for the purchase of machinery for road
construction or road maintenance?

As with other procurement efforts, a city seeking to procure machinery for road construction or
maintenance should provide notice in the newspaper.®® The notice for this type of purchase must
contain a general description of the type and specifications of machinery required.®’

For example, a city requiring a bulldozer should specify the minimum size and horsepower of the
desired bulldozer. In this way, newspaper notices can be kept reasonably brief and inexpensive, and
more detail can be provided in the bid specifications, if necessary.

If, however, the procurement is required to replace unforeseen damage to previously owned

equipment, the notice and bidding procedures do not apply.*

40. Can a city require that bids for a public work or for the purchase
of materials, equipment, or supplies be on a unit price basis?

Yes. Cities may request bids based on unit prices.*” This type of procurement may be especially
helpful in the procurement of equipment and machinery. The city must publish the quantities desired
with its notice. If the quantities actually consumed differ from the city’s anticipated needs, then the
actual purchase shall reflect the quantities supplied or consumed in the procurement.

Cities may ask bidders to indicate both a lump-sum price and a unit price. In fact, some cities specify

% TEX. LOC GOV’T CODE § 252.021(a).
€ Id. § 252.041(a).

7 Id. § 252.041(c).

68 1d. § 252.022(a)(3).

% Id. §252.047.

2013 Texas Municipal Procurement Laws Made Easy
15



that bids may be awarded on a lump-sum basis, a unit price, or on whatever basis best serves the
city’s interest.

41. Must a bidder execute a performance or payment bond if the
contract is for the construction of a public work?

The Government Code mandates that a city contracting for public work in excess of $50,000 shall
require its contractor to execute a payment bond solely for the protection of beneficiaries who supply
materials or labor to the public works project and have a direct contractual relationship with the
contractor.”’ A payment bond is required because material suppliers and laborers do not enjoy the
same lien rights on public projects as they do on private projects. Without the benefit of lien rights to
secure payments that are not timely received, those suppliers and laborers would lose much of their
legal protection regarding payment. The payment bond requirements for public work essentially
replace the protections afforded by lien rights with protections guaranteed by a surety.

The Government Code also mandates that a city contracting for public work in excess of $100,000
shall require its contractor to execute a performance bond solely for the protection of the city. The
performance bond protects the city in the event of a contractor default and/or termination.

Both the payment and performance bonds must be written for the total contract value and should be
executed by a corporate surety in accordance with the Insurance Code prior to commencement of the
work.

For more information on payment and performance bonds, a city should review Chapter 2253 of the
Government Code and consult legal counsel.

42. May a city require a performance or payment bond from a bidder
even when state law does not require such bonds?

Yes. Nothing in state law appears to prohibit a city from requiring a performance bond, a payment
bond, or both, from anyone contracting to do work for the city regardless of the amount of the
contracts in question. If a city wishes to impose such a requirement, it is advisable that the city make
the requirement part of the bid specifications so all potential bidders are informed of the requirement
before bidding.

43. Is the city required to hire an engineer for the construction of a
public work?

If public health, safety, or welfare and professional engineering issues are involved, the engineering
plans, specifications, and estimates for the construction of a public work generally must be prepared
by a licensed professional engineer.”' Further, the engineering for construction usually must be
executed under the direct supervision of a licensed professional engineer.

" TEX. GOV’T CODE § 2253.021.
' TEX. OCC. CODE § 1001.407.
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There are two circumstances in which the above requirements do not apply to the construction of a
public work by a city. First, they do not apply to a public work that involves a total expenditure of
$8,000 or less, even if the work involves structural, electrical or mechanical engineering. If the
expenditure for such a public work will amount to or exceed $8,000, the use of an engineer is
required as noted above. Second, if the work does not involve structural, electrical or mechanical
engineering, then the use of an engineer is not required as long as the total contemplated expenditure
on the project will not exceed $20,000.7

44. Is the city required to hire an architect if the contract is for the
construction of a public work?

A registered architect must prepare the architectural plans and specifications for constructing a new
city building if:

o the building will be used for education, assembly or office occupancy; and
e the construction costs exceed $100,000.7

Also, for any alteration or addition to an existing city building, a registered architect must prepare the
architectural plans and specifications if all three of the following circumstances are present:

the building is used or will be used for education, assembly or office occupancy;

the construction costs for the alteration or addition exceed $50,000; and

the alteration or addition requires the removal, relocation, or addition of any walls or
partitions or requires the alteration or addition of an exit. "

45. If a contract is for the construction of a public work, is the city
required to ensure that all contractors provide workers’
compensation coverage?

Any city “building or construction” contract must require the general contractor to certify in writing
that the contractor provides workers’ compensation insurance to all of the contractor’s employees
involved in the project.”” Additionally, each subcontractor must certify in writing to the general
contractor that the subcontractor’s employees are covered by workers’ compensation insurance. The
general contractor, in turn, must provide each subcontractor’s written certification to the city.

The phrase “building or construction™ is defined to include any of the following:
¢ Erecting or preparing to erect a structure, including a building, bridge, road, public utility
facility or related structure;
e remodeling, extending, repairing or demolishing a structure; or
e otherwise improving real property or a structure related to real property through similar

72 Id. § 1001.053.

3 Id. § 1051.703(a)(2).

™ Id. § 1051.73(a)(3).

7> TEX. LAB. CODE § 406.096.
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activities

Thus, a city must require contractors and subcontractors to provide workers’ compensation insurance
in any contract involving one or more of these activities. However, the contractor may provide this
coverage through a group plan or through another method that is satisfactory to the city council.

State law specifies that the employment of a maintenance worker does not generally constitute
engaging in “building or construction.” State statutes do not appear to provide any other clear
exceptions to the requirement that public works contractors provide workers’ compensation
insurance.

46. If a contract is for the construction of a public work, must a city
ensure that the contractors pay their workers according to the local
prevailing wage rate for the work that is performed?

Texas law requires that any worker employed on a public work contract be paid at least the general
prevailing daily wage rate for work of a similar character performed in the same locality.”® If a
worker works overtime or on legal holidays, the worker must be paid at least the general daily wage
rate for overtime or legal holiday work. The city council must determine the general prevailing daily
wage rate for each craft or type of worker needed to execute a public works contract and the
prevailing rate for legal holiday and overtime worked.”” This determination must be based on either
a survey conducted by the city or on the prevailing wage rate in the city as determined by the U.S.
Department of Labor (if that department’s figures are considered to be current). Further, both the call
for bids and the contract itself must specify the applicable wage rates as determined by the city.

The prevailing wage rate requirement applies to any public work that is paid for in whole or in part
from public funds, without regard to whether the work is done under public supervision or
direction.”® However, the requirement does not apply to work done directly by a public utility
company under an order of a public authority. The prevailing wage requirement also does not apply
to maintenance work.”

For more information on the prevailing wage rate requirements, a city should review Chapter 2258 of
the Government Code and consult legal counsel.

47. Is there express statutory authority for cities to enter into
public/private partnerships?

Yes. In 2011, Chapters 2267 and 2268 of the Government Code were passed by the Texas
Legislature to encourage the use of public/private partnerships to develop “qualifying projects,”
which include various infrastructure projects as defined by the new law (essentially any
improvements necessary or desirable to unimproved real estate owned by a governmental entity).

" TEX. GOV’T CODE ANN. § 2258.021.
" 1d. § 2258.022.

B Id. § 2258.002.

" Id. § 2258.021(b).
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The new law requires an opt-in by resolution of the governing body of a political subdivision,
including a city, to elect to operate under its terms. It provides detailed procedures for the
procurement and implementation of a qualifying project. %

VI. Alternative Delivery Methods for the Construction of
Structures

Background and Authority

48. What are alternative delivery methods for city construction
projects?

The alternatives to the basic competitive bidding model of construction procurement are best-value
competitive bidding, competitive sealed proposals, design-build, construction management-agent,
construction management at-risk, and job order contracting.

49. What benefits can alternative delivery methods provide cities?

Alternative delivery methods have some advantages over traditional competitive bidding. In the
traditional competitive bidding process, a contract must be awarded to the lowest responsible bidder.
Subjective considerations such as the contractor’s track record on a particular type of project,
anticipated use of minority and local contractors, and other factors generally cannot be taken into
account. When subjective criteria are used in the selection process, cities have greater flexibility to
choose contractors that can provide maximum quality on every project.

Further, alternative delivery systems are particularly advantageous on projects where time, flexibility
and/or innovation is critical. Using alternative delivery methods such as design-build, the design and
construction phases can overlap, allowing portions of work to begin before other final design
decisions are made by the owner. The time savings are clear. For example, land can be cleared
before the foundation is fully designed, and pier holes can be drilled before the interior colors are
picked. Increased flexibility throughout the process allows the number of offices or rooms in a
building to be changed relatively easily during the construction. Instead of following the old method
of having an engineer design a project in the traditional way, alternative delivery systems can and do
encourage innovation. A city can present a request for proposals with an end in mind and allow a
firm to develop a plan whereby the most efficient and innovative materials and procedures are used.

50. Where is the statutory authority for cities to use alternative
delivery systems?

In 2011, the Texas Legislature consolidated statutes in various codes and created chapter 2267 of the

% Subtitle F, Title 10, TEX. GOV'T CODE Chapters 2267 and 2268. The 82™ Legislature created two chapters of Chapter 2267
of the Government Code. Public and Private Facilities and Infrastructure was added by Senate Bill 1048. Question 47 concerns
this version of Chapter 2267. Contracting and Delivery Procedures for construction projects was added by House Bill 628.
Section VI of this handbook concems this version of Chapter 2267, which was re-designated as Chapter 2269 in 2013 by S.B.
1093.
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Government Code. In 2013, the chapter was re-designated as Chapter 2269. All authorizations and
requisite procedures for the use of alternative delivery systems can be found in Chapter 2269 of the
Government Code. (Prior to 2011, cities found their authority for these methods in chapter 271,
subchapter H, of the Local Government Code.)

S5S1. 'What alternative methods are cities currently authorized to use
and for what types of projects?

Under current law, cities may use the best-value competitive bidding process, competitive sealed
proposal method, construction manager-agent method, construction manager-at-risk method, design-
build method, and the job order contract method for public procurement in place of the standard
competitive bidding method that is also allowed under Chapter 2269 of the Government Code or
Chapters 252 and 271 of the Local Government Code.

With a limited exception, cities may use any of the alternative delivery methods for any project
involving an improvement to real property. The exception involves the design-build method. Under
Chapter 2269, the design-build method has been separated into two sections—one for vertical
structures and a second one for certain types of civil projects. After the passage of H.B. 1050 in
2013, the use of design-build for civil projects is limited in availability to cities whose population is
between 100,000 and 500,000 (limited to four projects per fiscal year up) and greater than 500,000
(limited to six projects per fiscal year).%!

52. What are some preliminary matters in selecting which method to

use?
A city must choose which, if any, of the alternative methods will produce the best value for the
city.% In many circumstances, traditional competitive bidding may remain the most appropriate
choice.

VII. The Alternative Methods
53. What is the “best value” competitive bidding method?

Under Chapter 2269, the competitive bidding method is a procurement method by which the city
contracts with a contractor for the construction, alteration, rehabilitation, or repair of a facility by
awarding the contract to the lowest responsible bidder.® However, because Chapter 2269 gives
certain criteria that the city can consider that applies to all procurement methods in Chapter 2269, the
city may consider more factors than just price in awarding a contract based on competitive bids that
the city would by using competitive bidding under Section 252.043 of the Local Government Code.3*
The criteria that the city may consider are:

1. the price;

81 TEX. GOV’T CODE ANN. § 2269.354(1) (West Supp. 2011).
82 1d. § 2269.056(a).

8 1d. § 2269.101.

8 Id. § 2269.055.

2013 Texas Municipal Procurement Laws Made Easy
20



2. the offeror’s experience and reputation;

3. the quality of the offeror’s goods or services;

4. the impact on the ability of the city to comply with rules relating to historically underutilized
businesses;

5. the offeror’s safety record;

6. the offeror’s proposed personnel;

7. whether the offeror’s financial capability is appropriate to the size and scope of the project;
and

8. any other relevant factor specifically listed in the request for bids, proposals, or qualifications

Also, the city shall apply any existing laws and criteria related to historically underutilized business
and the use of woman, minority, small, or disadvantaged business.®® Even though this competitive
bidding method employs more flexibility for the city to determine the lowest responsible bidder, the
city can still elect to use the competitive bidding procedure in Section 252.043 of the Local
Government Code.

54. 'What is the competitive sealed proposals method?

The competitive sealed proposal method is a procurement method by which a city requests proposals,
ranks the offerors, negotiates as prescribed, and then contracts with a general contractor for the
construction, rehabilitation, alterations, or repairing of facility.*® In the competitive sealed proposal
method, the city must first hire an architect or engineer to prepare construction documents.®’
Selection of an architect or engineer must be in accordance with the process required by section
2254.004 of the Government Code if the city does not employ, as a full time employee, its own
architect or engineer to perform this service.®® Once the construction documents have been
completed, the city prepares a Request for Competitive Sealed Proposals (RFCSP).* The RFCSP
should include construction documents, estimated budget, project scope, schedule and other
information contractors may require in order to respond to the RFCSP. The city must also state the
selection criteria and the relative weighting of the criteria that the city will employ in selecting the
successful offeror. Unlike an RFQ under the design-build method, price information may be
requested in the RFCSP and may be a selection criterion.

The city must publicly open and read aloud the proposals, including price information if such was
required.”® The city must also evaluate and rank the proposals in relation to the published selection
criteria within 45 days after the opening. The city then selects the proposal that offers the best value
based on the published selection criteria and its ranking evaluation.”!

Following the selection, the contract negotiation process begins. The city negotiates first with the
highest ranked offeror.”” At this stage, the city and its architect or engineer may discuss

8 Id. § h2269.055(b).
% 1d. § 2269.151.

8 1d. § 2269.152.

& 1d. § 2269.057(b).
8 1d. § 2269.153.

% Id. § 2269.154.

! Id. § 2269.155(a).
%2 1d. § 2269.155(b).
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modifications to the proposed scope, time and price. Modifications are not required, and if they are
discussed but not agreed to by the city and the offeror, a final contract may still be negotiated and
agreed upon based on the original response to the RFCSP. If the two parties are unable to reach a
final agreement, the city must inform that offeror in writing that negotiations are ended.” The city
may then negotiate with the next ranked offeror. This continues in the order of the selection ranking
until a contract is reached or all proposals are rejected. In this form of contract procurement, the city
is not restricted to considering price alone in its selection, but may consider any other factor from
among the established selection criteria to determine which offeror offers the city the best value.*

55. What is the construction manager-agent method?

The construction manager-agent method allows cities which may not have the in-house expertise
and/or sufficient staff to effectively oversee a construction project to employ an agent to oversee a
project on their behalf. The party hired by the city to act on its behalf in overseeing the project is
known as a Construction Manager-Agent (CMA).*

A CMA is defined as a legal entity that provides consultation to the city regarding construction,
during and after the design or repair of a facility.”® Practically speaking, the CMA will almost
always be a general contractor or architect or engineer with experience constructing the type of
project the city is building. The CMA manages the project for the city both during the procurement
process and after a contract has been executed. A CMA represents the city in a fiduciary capacity.®’
Therefore, the CMA may not perform any portion of the actual design or construction of the project,
with the exception of the general field conditions as provided by the contract.”® General field
conditions, when used in the context of a facilities construction contract, customarily include on-site
management, administrative personnel, insurance, bonds, equipment, utilities and incidental work,
including minor field labor and materials.”

Prior to or concurrent with the selection of a CMA, the city must hire an architect or engineer
according to the requirements of section 2254.004 of the Government Code, to design the project if
the city does not utilize for the design an architect or engineer which it employs on a full-time
basis.!® The architect or engineer may not serve, alone or in combination with any other person, as
the CMA, unless hired as the CMA in a separate or concurrent CMA procurement process.'® This
does not prevent the architect or engineer from providing customary construction phase services
under the original professional services agreement and applicable licensing laws.

Either after or concurrent with the selection of an architect or engineer, the city selects a CMA based
on the same professional services procurement rules provided for the selection of an architect or

% Jd. § 2269.155(c).

% See Id. § 2269.055(a)(1).

% 1d. § 2269.201(a).

% Jd. § 2269.201(b).

7 Id. § 2269.204.

%8 1d. § 2269.203, 202.

* Id. § 2269.001(4).

190 14, § 2269.205. See Id. § 2269.057(b).
191 14, § 2269.205(b)-c).
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engineer under section 2254.004 of the Government Code. !

Under the CMA method, the city may engage a single prime contractor or multiple trade contractors
to serve as prime contractors for their respective portions of the work in any manner authorized by
the statutes governing the particular city.!®

56. What is the construction manager at-risk method?

A construction manager-at-risk (CMAR) assumes the risk for construction, rehabilitation, alteration
or repair of a facility at the contracted price in the same manner as a general contractor, but also
provides consultation to the city regarding construction during and after the design of the facility.'®
A CM‘ﬁ)l} may be hired by the city in either case by a one-step or two-step process that is outlined
below.

Prior to or concurrently with selecting a CMAR, the city must select or designate an architect or
engineer who will be responsible for preparing the design and construction documents for the
project.!® This architect or engineer, if not a full-time employee of the city, must be selected
according to section 2254.004 of the Government Code.'” The city’s architect or engineer, or an
entity r related to the city’s archltect or engineer, may not serve, either alone or in combination with
another, as the CMAR.!%®

In the one-step selection process, the city issues a request for proposals (RFP). This RFP should
include general information on the project site, scope, schedule, selection criteria, the weighted value
of selection criteria, estimated budget, time/place for receipt of the proposal, whether a one or two-
step selection process will be used, and any other information that would assist the city in its
selection of a CMAR. In the one-step process, the city may request, as part of the requested
proposals, information regarding proposed fees and prices for the fulfillment of the general field
conditions. In other words, both qualifications and pricing are evaluated in one process.'®

In the two-step selection process the city first produces a Request for Qualifications (RFQ), which is
identical to the RFP as described above, except that no cost or price information may be requested of
offerors in the initial RFQ. In the second step, the city selects a maximum of five offerors who
responded to the RFQ to provide additional information. That information may include proposed
fees and prices for the completion of the CMAR’s general field conditions. The two-step CMAR

process is similar to the two-step method for selecting a design-build firm discussed later in this
110
paper.

In both the one and two-step processes all proposals must be publicly opened and read aloud in their

102 74, § 2269.207.
103 74, § 2269.206.
104 70 § 2269.251.
105 See Id. § 2269.253
106 74, § 2269.252(a).
197 14. § 2269.057.
108 14, § 2269.252(b).
i‘:{’; Id. §2269.253.

Id.
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entirety, including pricing information included in the proposal at the appropriate step.'!' The city
must evaluate and rank the offers according to its published selection criteria within 45 days of the
responses having been opened.'? The city then selects the proposal that offers the best value for the
city according to the published selection criteria and the ranking evaluation.!'* Following the
selection of the offeror that offers the best value for the city, the contract negotiation process begins.
The city negotiates first with the selected offeror. If the two parties cannot reach an agreement, the
city must give formal written notice to that offeror that negotiations are ended. The city may then
negotiate with the next ranked offeror. This process continues until the city and an offeror reach an
agreement on a contract or negotiations with all ranked offerors end.!"*

The CMAR is required to properly advertise for bids or proposals from trade contractors or
subcontractors for all work, except minor work that may be included in the general field conditions.
The CMAR administers this process and selects the contract procurement method determined to
provide the best value from among the various methods available to the city. The CMAR may seek
to perform any part of the work on the project as long as the CMAR presents its bid or proposal in
the same manner as any trade contractor or subcontractor and the CMAR’s bid or proposal is
determined by the city to provide the best value.''®

The CMAR, city and its representative architect or engineer review the bid and proposals and select
the various trade contractors or subcontractors in a manner so as not to disclose the price of the bids
or proposals to the public. Ultimately, however, all bids or proposals shall be made public once the
related contract has been awarded or seven days after the final selection of bids, whichever is later.'!®

The CMAR may recommend the acceptance of a particular bid or proposal, but the city has the right
to require another bid or proposal be accepted. If the city overrides the CMAR’s recommendation in
selection of any trade contractor or subcontractor, it must compensate the CMAR for any changes in
price, time, guaranteed maximum cost, or any additional cost or risk associated with the city’s choice
that differs from that recommended by the CMAR.'"

The CMAR contracts directly with the selected trade contractors and subcontractors. If any trade
contractor or subcontractor defaults, the CMAR may complete the work, without advertising for
completion bids, or may select a replacement trade contractor or subcontractor.!!®

If no fixed contract amount or guaranteed maximum price has been determined when the CMAR’s
contract is executed, the performance and payment bonds shall be in the amount of the estimated
budget of the project as set out in the RFQ or RFP. The CMAR must deliver the required bonds not
later than the tenth day after the CMAR executes the contract unless the CMAR furnishes a bid bond
or other financial security acceptable to the city to ensure that the CMAR will provide the

W 1. § 2269.253(f).

12 74, § 2269.253(g).

13 74, § 2269.254(a).

14 14§ 2269.254(b)-(c).
15 7d. § 2269.255.

16 74§ 2269.256(a).

N7 74§ 2269.256(b).

8 1d. § 2269.257.
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performance and payment bonds once the price is fixed.!!”

57. What is the design-build method?

The design-build method differs from traditional design-bid-build models in that the city contracts
with one firm to perform both pre-construction design and post-design construction activities.'*
This method can save time and money if employed correctly. This method can facilitate multi-
phased projects without the time consuming process of putting each phase out to bid separately. Also,
it may allow work to begin before all decisions regarding the design or finish-out are made by the
owner. The design-build method may alleviate the problems that cities often encounter related to
project inefficiencies when dealing with items such as change orders or requests for information.

Under the design-build method of construction contract procurement, the city awards a single
contract to a firm who both designs and constructs the facility.'?! A design-build firm, as that term is
commonly defined, consists of a team that includes an architect or engineer and a builder qualified to
engage in building construction in Texas.!”? However, the city must designate an independent
architect or engineer to act as its representative for the duration of the project.'” The design-build
team may construct the work itself or it may subcontract out all or portions of the work. In so doing,
the designer-builder contracts directly with its subcontractors and assumes complete responsibility
for both the design and construction of the project.

58. What types of projects can be constructed using the design-build
method?

The design-build method can be used for both buildings and associated structures,'** as well as, in
limited circumstances and by certain cities, some civil projects such as roads, bridges, water supply
projects and water plants.'?® When using the design-build method, cities must follow Subchapter G
of Chapter 2269 of the Government Code for vertical structures or buildings and Subchapter H of
Chapter 2269 for horizontal or civil projects.

59. How does a city solicit design-builders for a building project?

If a city determines that the design-build method will provide the best value, it must prepare a request
for qualifications (RFQ) that includes general information about a project, including the project site,
project scope, budget, selection criteria, weighted value of selection criteria and other helpful
information for bidders.'?® In addition to the RFQ, the city must publish a Design Criteria Package
that includes more detailed information about the project.'”’ The Design Criteria Package must
specify both the criteria for selecting the design-build firm and the aspects or qualities the city

19 77 8 2269.258.

120 1d. § 2269.301.

121 14, § 2269.303.

122 14, § 2269.304.

123 14 § 2269.305.

124 7d. § 2269.302.

125 14 § 2269.352, .353.
126 14, § 2269.306(a).

127 1d. § 2269.306(b), (c).
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considers necessary to design the project. The criteria may include the following information:

a legal description of the project site,
survey information,

interior space requirements,

special material requirements,
material quality standards,
conceptual criteria,

special equipment requirements,
cost and budget estimates,
schedules,

quality assurance and control requirements,
site development requirements,
applicable codes and ordinances,
utility provisions,

parking requirements, and

other requirements as applicable.'

However, the city may not require offerors to submit architectural or engineering designs as part of a
proposal or a response to a RFQ.'?

60. How does a city select a design-builder after publishing an RFQ?

After preparing its RFQ and Design Criteria Package and advertising for proposals, the city evaluates
statements of qualifications submitted by the potential offerors. The city may evaluate qualifications
according to the following criteria: offeror’s experience, technical competence, capability to perform,
and past performance of offeror’s team and members thereof.’*® The city may also consider other
appropriate factors submitted by the offeror in response to the RFQ. However, the city may not
consider cost-related or price-related evaluation factors. In their responses, the design-build offerors
must certify that each architect or engineer that is a member of its team was selected on the basis of
demonstrated competence and qualifications in the manner provided by section 2254.004 of the
Government Code."*!

After initially reviewing the responses to the Design Criteria Package and the RFQ, the city must
select up to five responders to submit additional information. If the city chooses, it may interview
these responders.'*

The city evaluates the additional information from the selected offerors based on the criteria in the
RFQ and the results of any interviews that occurred.’*> Additionally, the city may request
information on the offeror’s demonstrated competence, safety and durability considerations, the

128 1d. § 2269.306(c).
129 1d. § 2269.306(d).
130 74§ 2269.307(a).
B 14§ 2269.307(b).
B2 7d. § 2269.307(c).
133 14, § 2269.307(d).
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feasibility of the project as proposed, the offeror’s ability to meet scheduling requirements, cost
methodology and other appropriate factors.**

After evaluations, the city ranks the offerors according to the RFQ and selects the design-build firm
that offers the best value for the city based on the published selection criteria and its ranking
evaluations.'*

61. How does a city negotiate a contract with the selected design-
builder?

After selecting the design-build firm that offers the best value for the city, the contract negotiation
process begins. The city first negotiates with the selected offeror. If the parties cannot reach an
agreement, the city must formally, and in writing, inform the offeror that it is ending the negotiations.
The city may then negotiate with the next offeror in the order of the selection ranking process. The
same negotiation process will continue until an agreement is reached that culminates in an executed
contract or negotiations with all ranked offerors ends.'*

Following selection and contract award, the chosen design-build firm completes the design and
submits all design elements to the city or its architect or engineer representative for review and
determination of scope compliance. The city’s review may be done prior to or during
construction.'¥’

The design-build firm has the responsibility to provide the city with a signed and sealed set of
construction documents (as-built drawings) at the project’s conclusion.'*®

The design-build firm’s payment and performance bonds are not required to provide, and may not
provide, coverage for that portion of the design-build contract that includes design services only. If
no guaranteed maximum price or fixed price has been established when the contract is awarded, the
performance and payment bonds are required to be in the penal sum of the estimated budget for the
project as specified in the Design Criteria Package. The design-build firm must deliver the
performance and payment bonds not later than the 10th day after the firm executes the contract.
However, if the design-build firm provides a bid bond or other financial security acceptable to the
city to ensure it will provide the performance and payment bonds, the delivery of those bonds can be
postponed until construction begins.'*

62. How does the design-build method differ for civil projects?

For civil projects, cities do not have the same requirements to weigh and select up to five offerors
prior to selection and negotiation of a contract for civil works."*® However, at the outset of a
decision to use the design-build method, the city must determine that the design-build method is

134 14§ 2269.307(e).

35 1d. §§ 2269.307(f), .308(a).
136 14 § 2269.308(b)-(c).

37 14, § 2269.309.

138 14, § 2269.310.

139 14§ 2269.311.

140 14§ 2269.359,
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appropriate for a civil project.'*!

63. Is there a limit on the number of civil projects a city can build
using the design-build method?

After the passage of H.B. 1050 in 2013, for cities with a population of 500,000 or more, the limit on
civil design-build projects is six per fiscal year.'* For cities with a population of 100,000 or more
but less than 500,000, the limit is four per fiscal year.'!® '

Cities with a population of less than 100,000 may not use the design build method for civil
projects.'*

64. Must a city select an independent engineer for civil projects?

Yes. An engineer that is independent of the design-build firm must be selected to serve as the city’s
representative. 4

65. What is the process for selecting a design-build firm for civil
projects?

The first step is to issue a request for qualifications that includes information about the project
scope, budget, schedule, criteria for selection, weighting of the criteria and other information that
may assist potential design firms in submitting proposals.’’ Also, the city must prepare a Design
Criteria Package that may include:

additional budget or cost estimating;

information on the site;

performance criteria;

special material requirements;

critical design calculations;

known utilities;

capacity requirements;

quality assurance and quality control requirements;

type, size, and location of start-ups, and

notice of any ordinance, rules, or goals adopted by the governmental entity relating to
awarding contracts to historically underutilized business. !4

11 14 § 2269.353(c),(d).

142 14, § 2269.354(a)(1).

13 1d. § 2269.354(b).

144 1d. § 2269.354 (c).

5 See Id. § 2269.352.

146 1d. § 2269.355.

7 1d. § 2269.357.

148 1. §§ 2269.357(b), .358.
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The primary difference in selection criteria for civil projects and facilities is that the technical data
required by the statute in the initial submission phase is higher for civil projects. Like other projects,
price cannot be considered at the initial phase.'* In the second step of the process, the pricing can be
considered and then negotiations occur in much the same way as other projects.'>

66. What is the job order contracting method?

The job order method for procurement may be used for the maintenance, repair, alteration,
renovation, remediation or minor construction of a facility when the work is recurring in nature and
the time or quantities required are indefinite.'’! Examples of the type of work that would qualify for
job order procurement would be ceiling tile replacement, door hanging, sidewalk construction and
repainting.

The city must properly advertise for and publicly open competitive sealed proposals for job order
contracts.>® The base term of the job order contract may not exceed two years. The city may renew
the contract annually for not more than three additional years.!*?

The city may award job order contracts to one or more of the offerors in the same solicitation. The
city is not required to award a contract to whoever submits the lowest rates.'>*

Under a job order contract, specific work projects are authorized by the execution of a job order by
the city and the contractor. The order may be a fixed price, lump sum order contract based on
contractual unit pricing applied to estimated quantities, or a unit price order based on the quantities
and line items delivered.’”

If the amount or estimated amount of the job order is in excess of $25,000, then the contractor must
post a payment bond on the job order. If the job order is $100,000 or more, a performance bond is
also required.'>® However, note that the bonds are provided on each specific job order and not on the
overall job order contract. Given the nature of job order work, it is possible that many job orders may
not be of a size that would require performance bonds. However, it also means that a contractor may
be required to post multiple bonds for multiple job orders during the same time period.

VIII. Ability to Provide Preference in Bid Awards

67. Can a city provide a preference for local businesses in its bid
award?

State law allows a city to provide a preference for local businesses when awarding bids only in

9 1d. § 2269.359(a).

150 1d. §§ 2269.359-.362.

31 74§ 2269.401.

152 14 § 2269.405.

153 14 § 2269.409.

154 1d. § 2269.406.

155 14 § 2269.410.

156 7d. § 2269.411. See Id. § 2253.021(a).
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specifically authorized situations.'’

In the first situation, if two or more bidders have bids that are identical in nature and amount, with
one bidder being a resident of the city and the other bidder or bidders being non-residents, the city
council must select the resident bidder.'*®

Another provision geared towards purchases of tangible items allows the consideration of a bidder’s
principal place of business when a city awards a contract.'® The statute states that:

“In purchasing under this title any real property or personal property that is not
affixed to real property, if a local government receives one or more bids from a
bidder whose principal place of business is in the local government and whose bid is
within three percent of the lowest bid price received by the local government from a
bidder who is not a resident of the local government, the local government may enter
into a contract with [either]...the lowest bidder; or...the bidder whose principal place
of business is in the local government if the governing body of the local government
determines, in writing, that the local bidder offers the local government the best
combination of contract price and additional economic development opportunities for
the local government created by the contract award, including the employment of
residents of the local government and increased tax revenues to the local
government.”'®

A third provision authorizes cities that are purchasing real property, personal property not
affixed to real property, or services (with the exception of certain telecommunications
services) to enter into a contract with either: (1) the lowest bidder; or (2) a bidder whose
principal place of business is in the city and whose bid is within five percent of the lowest bid
price, if the governing body determines that the local bidder offers the city the best
combination of contract price and additional economic development opportunities, including
the employment of residents of the local government and increased tax revenues.'®! This is
now limited to contracts for construction services for less than $100,000. %2

Finally, cities must give a preference to local businesses if there are out-of-state bidders that have bid
on the contract and the out-of-state bidder or manufacturer is located in a state that discriminates
against out of-state bidders in its bid awards in favor of local bidders.'®® For example, some states
have laws that require an out-of-state bidder to underbid an in-state bidder by a certain minimum
amount. In response to such requirements by other states, the Texas Legislature included a provision
in Chapter 2252 of the Government Code. That chapter requires that Texas cities determine if a
Texas bidder would be required to underbid the non-Texas bidder for a comparable contract in the
non-Texas bidder’s own state.'® If such a preference is provided in that state, the non-Texas bidder
is then required to underbid the lowest responsible Texas bidder by at least that amount. Thus, if a

57 Op. Tex. Att’y Gen. No. DM-113 (1992); Tex. Att’y Gen. L0O-93-073.
158 TEX. LOC. GOV’T CODE § 271.901(b).

159 1d. § 271.905.

160 74, § 271.905(b).

161 1d. § 271.9051.

162 Id.

163 TEX. GOV’T CODE § 2252.001 et seq.

164 14, § 2252.002.
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Texas city receives a bid from a non-Texas bidder, Chapter 2252 will give the lowest responsible
Texas bidder the same advantage as the non-Texas bidder would have in its home state. If the non-
Texas bidder is from a state where in-state bidders are not given preference over Texas bidders, then
Chapter 2252 will not give the Texas bidder any advantage over the non-Texas bidder.

There are several important points to note with regard to the requirements of Chapter 2252 of the
Government Code. First, a bidder’s home state is determined by the location of its principal place of
business or manufacturing. A contractor whose ultimate parent company or majority owner has its
principal place of business in Texas would be considered a Texas bidder.'®® Second, information on
the relevant bidding laws of other states is compiled by the comptroller’s office. In ascertaining the
relevant bidding laws of a particular state for purposes of meeting the requirements of Chapter 2252,
a city must use the information provided by the Comptroller’s Office.'®® Finally, Chapter 2252 does
not apply to a contract involving federal funds.'®’

Finally, some attorneys believe that a city may include under “best value” criteria a local preference
component. That opinion has not been tested in court.

68. Can a city provide a preference for historically underutilized
businesses?

A city that chooses to award a competitive bid or competitive proposal based on “best value” criteria
may consider “the impact on the ability of the municipality to comply with laws and rules relating to
contracting with historically underutilized businesses and nonprofit organizations employing persons
with disabilities” or “any other relevant criteria” listed by the city in the specifications.!® Some
cities have used these provisions to continue seeking to procure services from historically
underutilized businesses. In any case, a city may consider a factor that is not related to the bidder’s
capacity to fulfill the contract only when state law specifically authorizes the city to take that factor
into account.’®

69. When is a city required to contact historically underutilized
businesses?

A city must contact at least two historically underutilized businesses if the city makes an expenditure
of between $3,000 and $50,000.!7° If the expenditure is for less than $3,000 or for more than
$50,000, this special notification requirement would not apply. To determine what businesses within
the county are classified as historically underutilized businesses, the city should use the list of such
businesses provided by the Comptroller’s Office.”! If there are more than two such businesses in the
county, the city can contact the listed businesses on a rotating basis. Even if the historically
underutilized businesses in the county do not provide the goods or services that the city needs, at

165 1d. § 2252.001(4).

166 1d. § 2252.003.

167 1d. § 2252.004,

168 See Id. § 2267.358(10) ; TEX. LOC. GOV’T CODE §§ 252.0215, .043.

16 Op. Tex. Att’y Gen. No. DM-113 (1992); Tex. Att’y Gen. 1L0O-93-073.

10 TEX, LOC. GOV’T CODE § 252.0215.

" 14 TEX. GOV’T CODE § 2161.061 (Comptroller’s Office shall certify underutilized businesses.).

2013 Texas Municipal Procurement Laws Made Easy
31



least two of those businesses must be contacted.'”” The city is only excused from this notification
requirement if there are no such businesses located in the county in which the city is located. State
law does not indicate the manner of individual notice that must be provided to the historically
underutilized businesses. In any case, it may be advisable to use a manner of notice such as certified
mail that would provide a record of contact with the listed businesses.

70. How does a city determine whether it has historically underutilized
businesses within its area?

To determine what businesses within the county are classified as historically underutilized
businesses, the city should use the list of such businesses provided by the Comptroller’s Office.'” A
city may obtain information about historically underutilized businesses from the Comptroller’s
Office website www.window state.tx.us/procurement/prog/hub/. (Note that, in 2013, H.B. 194 added
a veteran with at least a 20-percent service-connected disability as eligible to be listed as a
historically underutilized business by the state. A legal challenge to that addition is likely.)

71. Is a city required to provide a preference for recycled materials in
its bid requests?

Yes, a city must “give preference in purchasing to products made of recycled materials if the
products meet applicable specifications as to quantity and quality.”'”* Furthermore, a city is required
to regularly review and revise its procurement procedures and specifications to eliminate procedures
and specifications that explicitly discriminate against products made of recycled materials. Cities are
required to make sure their procurement procedures and specifications encourage the use of products
made of recycled materials. The Texas Commission on Environmental Quality may order an
exemption from these requirements for a city of less than 5,000 people if the commission finds that
compliance would work a hardship on the city.'”

IX. Statutory Exceptions to the Competitive Bidding or Proposal
Requirements:

Exceptions Due to Public Health, Safety or Welfare

72. Is a city required to bid for purchases that are necessary because of
a public calamity?

A city is not required to follow the competitive procurement requirements of Local Government

72 ALAN J. BORJORQUEZ, TEXAS MUNICIPAL LAW AND PROCEDURE MANUAL ' 13.12 (2005).

' TEX. LOC. GOV’T CODE § 252.0215 (City to contact historically underutilized businesses based on list provided by
Comptroller’s Office); TEX. GOV’T CODE § 2161.061 (Comptroller’s Office shall certify underutilized businesses.).

17 TEX, HEALTH & SAFETY CODE § 361.426; TEX. LOC. GOV'T CODE § 252.003 (Requiring that a city follow the
requirements set forth in section 361.426).

!5 TEX. HEALTH & SAFETY CODE § 361.426(d).
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Code Chapter 252 when making an expenditure because of a public calamity.'”® In order to qualify
for this exception from the bidding requirements, the public calamity must be one that requires the
immediate appropriation of money to relieve the necessity of the city’s residents or to preserve the
property of the city. For example, a city may need to purchase medicines or blankets to be dispersed
at a temporary city shelter for victims of flooding or tornadoes. Such a purchase would arguably fall
under this exception to the competitive bidding requirements. However, this practice does not appear
to have been reviewed by the Texas courts or by the attorney general. Thus, a city will want to
consult its legal counsel before relying on this exception to avoid competitive procurement
requirements.

73. Can a city forego bidding or proposals if the purchases are
necessary to protect the public health or safety of city residents?

A city may forego the competitive bidding procedures of Chapter 252 of the Local Government Code
when making a purchase that is necessary to preserve or protect the public health or safety of the
city’s residents.'”” Chapter 252 does not define or give examples of what constitutes a purchase that
is “necessary to preserve or protect... public health or safety....” The following activities have been
found to fall within the health and safety exception (and thus do not require competitive bidding): 1)
building a sanitary sewage system and disposal plant;'”® 2) establishing a county ambulance
service;!” and 3) awarding a contract for collection, hauling and disposal of solid waste
(garbage).'® Cities have also used this exception for the purchase of emergency equipment for city
personnel, such as self-contained breathing apparatus for firefighters or bullet-proof vests for police
officers. However, these practices have not been reviewed by the Texas courts or the attorney
general’s office. Thus, a city will want to consult its legal counsel before relying on this exception to
avoid competitive bidding requirements.

74. Can a city forego bidding or proposals for purchases that are
necessary because of unforeseen damage to public machinery,
equipment or other property?

A city is not required to follow the competitive bidding procedures when making a purchase that is
necessary because of unforeseen damage to public machinery, equipment or other property.'®! For
example, cities have used this exception to justify not taking bids for the purchase of parts for
emergency equipment, such as firefighting equipment, when the equipment was unexpectedly
damaged or broken. However, parts needed for the routine maintenance of firefighting equipment
are generally purchased through the competitive bidding process. In addition, these practices have
not been reviewed by the Texas courts or the attorney general’s office. Thus, a city will want to
consult its legal counsel before relying on this exception to avoid competitive bidding requirements.

176 TEX. LOC. GOV’T CODE § 252.022(a)(1).

77 Id. § 252.022(a)(2).

'8 Hoffinan v. City of Mt. Pleasant, 89 S.W.2d 193 (Tex. 1936).

17 Op. Tex. Att’y Gen. No. M-806 (1971).

180 Browning-Ferris, Inc., v. City of Leon Valley, 590 S.W.2d 729 (Tex. Civ. App—San Antonio 1979, writ ref’d n.r.e.); Op. Tex.
Att’y Gen. No. IM-908 (1988).

181 TEX. LOC. GOV’T CODE § 252.022(a)(3) .
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Exceptions for Specialized Services

7S.  Are contracts for personal services exempt from the requirements
for competitive bidding?

Texas law specifically exempts contracts for personal services from the competitive bidding
requirements.'® The Texas Supreme Court has defined “personal services” to include only those
services which are performed personally by the individual who contracted to perform them.'®?
Further, for a contract to qualify as a contract for personal services, the compensation in the contract
should mainly pay for the labor of the individual providing the service, not for such things as
insurance or materials.'®*

For example, the attorney general held that a contract for the services of a construction manager was
a contract for “personal services” and therefore not subject to competitive bidding requirements.'®®
The attorney general has also concluded that a contract for janitorial services would constitute a
contract for personal services if a specific person is required to perform those services.'® However,
the following have been found not to be exempt from bidding under the exemption for “personal
services”: the provision of advertising space by a newspaper,'® a contract for microfilming
records,'®® an insurance contract,'® a contract to operate container terminal facilities in a port,'*°
and a contract for janitorial services that did not specify the particular person who was to perform the
janitorial services.'®! Thus, these contracts were all subject to the competitive bidding requirements
of Chapter 252 of the Local Government Code.

76. Can a city forego bidding for contracts for professional services?

Texas law specifically exempts contracts for professional services from the competitive bidding
requirements.'®> Professional services have been described as those services which are mainly
mental or intellectual rather than physical or manual. That is, professional services are those
disciplines requiring special knowledge or attainment and a high order of learning, skill, and
intelligence.'™ For example, cities have used this exception to justify not taking bids for the services
of an attorney. Some cities have also used this exception to justify employing outside consultants,
such as insurance consultants, without competitively bidding those services. However, these
practices have not been reviewed by the Texas courts or the attorney general’s office. Thus, a city
will want to consult with its legal counsel before relying on this exception in order to avoid the
application of competitive bidding requirements.

182 74, § 252.022(a)(4).

183 Yan Zandt v. Fort Worth Press, 359 S.W.2d 893, 895-896 (Tex. 1962).
134 Op. Tex. Att’y Gen. No. MW-344 at 1137 (1981).

185 Op. Tex. Att’y Gen. No. MW-530 (1983).

186 Op. Tex. Att’y Gen. No. JM-486 (1986).

187 Van Zandt v. Fort Worth Press, 359 S.W.2d 893, 896 (Tex. 1962).

138 Op. Tex. Att’y Gen. No. TM-890 (1988).

1% Op. Tex. Att’y Gen. No. MW-494 (1982).

190 Op. Tex. Att’y Gen. No. MW-344 (1981).

1 Op. Tex. Att’y Gen. No. JM-486 (1986).

2 TEX. LOC. GOV’T CODE § 252.022(a)(4).

193 Op. Tex. Att’y Gen. Nos. JM-1038 (1989), IM-940 (1988), MW-344 (1981) (Quoting with approval the definition of
“profession” from Black’s Law Dictionary 1089-90 (5" ed. 1979)).
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Additionally, it should be noted that a city is specifically prohibited under state law from obtaining
certain professional services through competitive bidding. The Professional Services Procurement
Act states that a city may not use traditional competitive bidding procedures to obtain the services of
architects, engineers, certified public accountants, land surveyors, physicians, optometrists or state-
certified real estate appraisers.'> If the professional services desired by the city do not fall under the
Professional Services Procurement Act, they may generally be obtained with or without the use of
competitive bidding, as the city desires.'*’

77. How may a city obtain the services of architects, engineers,
certified public accountants, land surveyors, physicians, optometrists,
landscape architects, geoscientists or state certified real estate
appraisers?

Cities are prohibited from using competitive bidding procedures to obtain the services of architects,
engineers, certified public accountants, land surveyors, physicians, optometrists, landscape architects,
geoscientists or state-certified real estate appraisers.'® Instead, for contracts involving architectural,
engineering or land surveying services, a city must first select the most highly qualified provider and
then attempt to negotiate a fair and reasonable price.'’ If the city is unable to negotiate a contract
with the most highly qualified provider, the city must then formally end negotiations with that
provider. After negotiations have formally ended, the city must select the next most highly qualified
provider and attempt to negotiate a contract with that provider. If necessary, the city must continue
the process of formally ending negotiations with one provider and selecting another provider for
negotiations until a contract is obtained.

The Professional Services Procurement Act does not specify the exact process by which a city may
procure accounting, medical, optometrist or real estate appraisal services. The law merely prohibits
obtaining these services through competitive bidding and requires that such services be selected on
the basis of demonstrated competence and qualifications. Cities will want to consult their own
counsel for advice on how best to proceed.

78. 'What procedure must cities use to obtain the services of a lawyer
or the services of a law firm?

With the exception of certain bond counsel, state law does not specify any particular procedures for
obtaining the services of a lawyer or of a law firm. The Professional Services Procurement Act does
not apply to attorneys,'®® and the selection of an attorney is exempt from competitive bidding
requirements as a “professional service.”'®® Thus, a city may choose to obtain the services of an

% TEX. GOV’T CODE § 2254.003.

1% Op. Tex. A’y Gen. No. DM-106 (1992).

1% TEX. GOV’T CODE §§ 2254.002(2), 2254.003.

197 14, § 2254.004.

198 See id. § 2254.002 (Definition of “professional services” within the meaning of the Professional Services Procurement Act).
' See TEX. LOC. GOV’T CODE § 252.022(a)(4) ; Op. Tex. Att’y Gen. No. M-940 at 3 (1988), MW-344(1981).

2013 Texas Municipal Procurement Laws Made Easy
35



attorney with or without the use of competitive bidding. Many cities simply hire their legal counsel
by majority vote of the city’s govermning body and then execute a contract for such services.’ Cities
should consult their current counsel for advice about this issue. When procuring the services of bond
counsel, a city should review and comply with, if necessary, section 1201.027 of the Government
Code, which requires that the selection of bond counsel shall be made in accordance with the
provisions of the Professional Services Procurement Act that apply to the selection of an engineer.

79. Are contracts for planning services exempt from competitive
bidding requirements?

Texas law specifically exempts contracts for planning services from the competitive bidding
requirements.””! However, it is important to note that the phrase “planning services” is specifically
defined by Chapter 252. That term means “services primarily intended to guide governmental policy
to ensure the orderly and coordinated development of the state or of municipal, county, metropolitan
or regional land areas.”” In order to be eligible for the planning services exception to the
competitive bidding requirements, the planning services to be procured must fit this definition.

80. Does competitive bidding apply to services performed by blind or
severely disabled persons?

Competitive bidding does not apply to the purchase of services performed by blind or severely
disabled persons.?”

Exceptions for Items Available from Only One Source

81. Does competitive bidding apply to the purchase of items that are
available from only one source because of copyrights or “natural
monopolies”?

Competitive bidding requirements do not apply to items that are available from only one source due
to “patents, copyrights, secret processes, or natural monopolies.”®® For example, at least one city
has used this exception to avoid the bidding requirements when purchasing a special type of
surveillance camera for police work. The camera in question was able to transmit pictures directly to
a lap-top computer using a patented process. The entity that owned the patenet for this process was
the sole source for this type of camera. However, it should be noted that this transaction has not been
reviewed by the Texas courts or the attorney general’s office. Thus, a city will want to consult its
legal counsel before relying on this exception to avoid competitive bidding requirements.

200 . Tex. Att’y Gen. No. DM-106 (1992).

XL TEX. LOC. GOV’T CODE § 252.022(a)(4).

202 14, § 252.001(5).

203 7d. § 252.022(2)(13). See Op. Tex. Att’y Gen. No. JM-444 (1986) (General statutes that require counties, cities, hospital
districts, and school districts to engage in competitive bidding in order to make certain purchases do not apply to purchases of
services or produce produced by persons with disabilities pursuant to section 122.014 [now section 122.017] of the Human
Resources Code.).

2% TEX. LOC. GOV’T CODE § 252.022(a)(7)(A).
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82. Does competitive bidding apply to the purchase of “captive
replacement parts” or components for equipment?

Competitive bidding requirements do not apply to the purchase of captive replacement parts or
components for equipment if those parts or components are available from only one source.”” For
example, cities have used this exception to justify not taking bids for the purchase of parts for
specialized heavy equipment, such as fire trucks, sewer-cleaning equipment, and certain equipment
for road building and maintenance. Frequently, only specialized parts manufactured by the vendor
will properly fit such a piece of heavy equipment. It is important to note, though, that this use of the
“captive replacement parts” exception has not been reviewed by the Texas courts or the attorney
general’s office. Thus, a city will want to consult its legal counsel before relying on this exception to
avoid competitive bidding requirements.

83. Does competitive bidding apply to the purchase of electricity, gas,
water and other utility services?

Competitive bidding is not required for the purchase of gas, water and other utility services if those
services are available from only one source.?”® The competitive bidding requirements do not apply to
an expenditure for electricity.*"’

84. Does competitive bidding apply to the purchase of advertising?

Competitive bidding is not required for advertising by a city, other than legal notices.?®®

The definition of advertising is discussed in a number of court cases. Thus, city officials should
consult with legal counsel (regarding Edwards v. Lubbock County, 33 S.W.2d 482; Bay FElectric
Supply v. Travelers Lloyds, 61 F.Supp.2d 611; and Smith v. Baldwin, 611 S.W.2d 611) prior to
utilizing this exemption.

85. Does competitive bidding apply to the purchase of books and other
materials for a public library?

Competitive bidding is not required for the purchase of books, papers and other materials for a public
library if those books, papers or materials are available only from the persons holding exclusive
distribution rights to the materials.’”® Additionally, competitive bidding requirements do not apply to
the purchase of rare books, papers and other rare library materials for a public library.>!°

205 1. § 252.022(a)(7X(D).
206 1d. § 252.022(a)(7)(C).
27 14, § 252.022(a)(15).
208 14, § 252.022(a)(16).
209 14. § 252.022(a)(7)(E).
0y, § 252.022(a)(8).
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Exceptions for Distress or Auction Purchases

86. Does a city violate bidding requirements if it purchases personal

property at an auction?
A city is not required to comply with competitive bidding procedures when purchasing personal
property at an auction by a state licensed auctioneer.?!’ Currently, it does not appear that cities use
this exception with any great frequency.

87. Does a city violate bidding requirements if it purchases property at
a going-out-of-business sale?

A city is not required to comply with the competitive bidding procedures when purchasing personal
property at a going-out-of-business sale.’> However, for this exception to apply, the sale must
comply with the requirements of subchapter F in Chapter 17 of the Business and Commerce Code.
This practice has not been reviewed by the Texas courts or the attorney general’s office. Thus, a city
will want to consult its legal counsel before relying on this exception to avoid competitive bidding
requirements.

Exceptions for Purchases from Other Governmental Entities

88. Does a city violate bidding law if it purchases property or services
directly from another political subdivision of this state, a state agency
or a federal agency without following competitive bidding
procedures?

There are a number of statutes that allow a city to purchase either property or services from other
governmental entities or agencies without following competitive bidding procedures.

The Interlocal Cooperation Act?™ generally allows a city to enter into an agreement with another
local governmental entity, such as a county or another city, to perform specific governmental
functions and services, such as solid waste collection, fire protection, planning and administrative
services. The Act further provides that a city may agree with another local government, a state
agency (including the Comptroller’s Office), or a council of governments to purchase goods (and
services reasonably related to the operation and maintenance of the goods) from that entity.?!*

Chapter 271, subchapter D, of the Local Government Code allows a city, by resolution of its
governing body, to participate in cooperative purchasing programs established by the Comptroller’s
Office for the purchase of goods at prices established through purchase contracts of the Comptroller.
The city must agree to be solely responsible for, among other things, submitting the proper

M 4§ 252.022(a)(12)(A).

22 14§ 252.022(a)(12)(B).

23 TEX, GOV*T CODE ANN. § 791.001 et seq. (West 2004 & Supp. 2011).
24 1d. § 791.025 (West Supp. 2011).
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requisitions to the Comptroller under the contract in question, direct payment to the vendor and

enforcement of the vendor’s compliance with conditions for delivery and quality of the purchased
215

goods.

Sections 252.022(a)(12)(C) and (12)(D) of the Local Government Code exempt purchases of
personal property sold by a political subdivision of the state, a state agency, an entity of the federal
government, or a regional planning commission (e.g., a regional council of governments) under an
interlocal contract for cooperative purchasing from competitive bidding.

Finally, Chapter 271, subchapter F, of the Local Government Code allows local governments
(including cities) to enter into cooperative purchasing agreements with each other for goods and
services.?!® Subchapter G allow local governments to purchase goods and services available under
federal supply schedules established by the U.S. General Services Administration, without following
competitive bidding procedures.?!”

Compliance with the requirements of any of the cooperative or interlocal agreement purchasing
statutes described above automatically satisfies the competitive bidding requirements of state law.
Many specific interlocal purchasing practices have not been reviewed by the Texas courts or the
attorney general’s office. For example, H.B. 1050 (2013) prohibits a local government from entering
into a contract to purchase construction-related goods or services through a purchasing cooperative in
an amount greater than $50,000 unless a person designated by the local government certifies in
writing that: (a) the project for which the construction-related goods or services are being procured
does not require the preparation of plans and specifications by an architect or engineer under current
law; or (b) if current law requires plans and specifications to be prepared by an architect or engineer,
that has been done.

Therefore, a city will want to consult its legal counsel before relying on any of the exceptions noted
above to avoid competitive bidding requirements.

Exceptions for Purchases with Specialized Financing

89. Does competitive bidding apply to a contract for paving, drainage,
street widening and other public improvements if at least one-third of
the cost is paid through special assessments?

A city is not required to comply with competitive bidding requirements when expending money for
paving, drainage, street widening and other public improvements if at least one-third of the cost is to
be paid by special assessments levied on the benefited property.’® Currently, it does not appear that
cities use this exception with any great frequency.

A5 TEX. LOC. GOV’T CODE ANN. § 271.083 (West Supp. 2011); Op. Tex. Ait’y Gen. No. DM-350 (1995).

26 14, §271.102 kS.B. 1281, passed in 2015, allows agreements with local governments and cooperatives in other states).
27 14, § 271.103.

28 14, § 252.022(a)(9).
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90. Does competitive bidding apply to a contract for a previously
authorized public improvement that is experiencing a deficiency in
funding to complete the project?

Competitive bidding requirements do not apply to expenditures for a public improvement that is
already in progress if there is a deficiency of funds for completing the project in accordance with the
plans and purposes authorized by the voters.’’ This exception to the competitive bidding
requirement only applies to a project that was authorized by the voters of the city. Currently, it does
not appear that cities use this exception with any great frequency.

91. Are developer participation contracts subject to competitive
bidding if the city’s participation is limited to thirty percent of the
total contract price?

A “developer participation contract” is a contract between the city and a developer for the developer
to be responsible for the construction of public improvements (other than buildings). Under such a
contract, the city agrees to pay for part of the cost of the public improvements. A city of 5,000 or
more in population may enter into such a contract without following competitive bidding procedures
if the contract meets all the requirements of Local Government Code Chapter 212, subchapter C.*%°
Among the requirements of that subchapter is that the city’s level of participation in the contract
must not exceed 30 percent of the contract price if the city has a population of less than 1.8
million.”?'  Additionally, the developer must execute a performance bond.””? If a developer
participation contract does not meet these requirements as well as all the other requirements
contained in Chapter 212, subchapter C, then the contract is subject to all of the normal rules
regarding competitive bidding.?**

92. Can a city forego bidding for work that is performed and paid for
by the day?

Yes, Chapter 252 of the Local Government Code specifically excepts from the bidding requirements
“a procurement for work that is performed and paid for by the day as the work progresses.”***
Nearly identical language is found in the County Purchasing Act.”” An attorney general opinion
interpreting the County Purchasing Act concluded that a contract for work performed and paid for by
the day is a contract only for the day.?*® The fact that payment on a contract is made on a daily basis
does not make it into a contract for work performed and paid for by the day. Thus, a contract
obligating the county to pay for all future work or obligating a party to provide day labor to do the
future work on a project is not a contract for work performed and paid by the day. This is true even if

219 1. § 252.022(a)(10).

20 74§ 212.071.

21 1d. § 212.072(b)(1).

22 14 § 212.073.

23 74§ 212.071.

24 14, § 252.022(2)(5).

25 1d. § 262.024(a)(5).

226 Tex. Att’y Gen. LO-98-015.
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the contract stipulates that payment must be made on a daily basis. Since a contract for work
performed and paid for by the day rarely reaches the $50,000 b1ddmg threshold, this exception is
used very infrequently.

X. Ethical Requirements Relating to Municipal Procurement

93. What is Chapter 176 of the Local Government Code?

Chapter 176 is an ethics law. Originally enacted by H.B. 914 in 2005, Chapter 176 requires local
government officers to disclose certain relationships with vendors who conduct business with local
government entities. After the law was implemented, city officials and others realized that the law
created several unintended consequences. Consequently, the bill’s author sought an opinion from the
Texas attorney general to clarify many provisions of Chapter 176. The attorney general’s office
released Opinion Number GA-0446, which concluded that legislative changes to the law were
‘necessary In response, the legislature passed H.B. 1491 during the 2007 regular legislative session.

1§g,1§1a,t,1,ve session.
94, What local government entities are subject to this law?

The requirements of chapter 176 apply to most political subdivisions, including a city.””’ The
chapter also applies to a local government corporation, board, commission, district, or authority
whose members are appointed by a mayor or the city council.

95. What local government officers are subject to this law?

A “local government officer” (officer) under Chapter 176 includes: (1) a mayor or city
councilmember; (2) a director, superintendent, administrator, president, or any other person who is
designated as the executive officer of the local government entity; and (3) an agent (including an
employee) of the local government entity who exercises discretion in the planning, recommending,
selecting, or contracting of a vendor.**®

96. When is an officer required to file a “conflicts disclosure
statement’?

An officer is required to file a conflicts disclosure statement (“statement”) in at least three situations.

1. An officer must file a statement if the officer or officer’s family member has an employment

or other business relationship with a vendor that results in the ofﬁcer or officer’s family
229

An officer who receives investment income, regardless of amount, is not required to ﬁle a

27 TEX. LOC. GOV’T CODE § 176.001(3).
28 14§ 176.001(1), .001(4).
9 14, § 176.003(a)(2)(A).
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disclosure statement. Investment income includes dividends, capital gains or interest income
gained from a personal or business checking or savings account or other similar account, a
personal or business investment, or a personal or business loan.>*°

2. An officer is required to file a statement if the officer or officer’s family member accepts one
or more gifts from a vendor w1th an aggregate value of f more than $100 in the preceding

twelve months.”*! (A “glft” includes transportation, lodgmg, and entertainment, even as a
guest.)

3. An ofﬁcer ris required to file a statement if the officer has a famxly relationship with the
vendor. *

There is at least one exception to the three situations set out above. A local government officer does
not have to file a statement if the vendor is an administrative agency supervising the performance of
an interlocal agreement.”

(Note: An officer is required to file a statement no later than 5:00 p.m. on the seventh business day
after the date on which the officer becomes aware of facts that require the filing of the statement.)?*

97. How does Chapter 176 define a “vendor,” and what does it mean to
have a “family relationship” with a vendor?

A vendor is any person who enters or seeks fo enter into a contract with a city. 235 The term includes:
(1) an agent of a vendor; (2) an officer or employee of a state agency when that individual is acting in
a private capacity to enter into a contract; and (3) Texas Correctional Industries (but no other state
agency).

An officer has a family relationship with a vendor if they are related within the third degree by
consanguinity (blood) or second degree by affinity (marriage).”*® An officer’s family relationships
within the third degree by blood include the officer’s: mother, father, son, daughter, brother, sister,
grandmother, grandfather, grandson, granddaughter, great-grandfather, great-grandmother, aunt,
uncle, nephew, niece, great-grandson and great-granddaughter. An officer’s family relationships
within the second degree by marriage include the officer’s: spouse, father-in-law, mother-in-law,
son-in-law, daughter-in-law, stepchild, sister-in-law (brother’s spouse or spouse’s sister), brother-in-
law (sister’s spouse or spouse’s brother), spouse’s grandmother, spouse’s grandfather, spouse’s
granddaughter, and spouse’s grandson.

98. How does Chapter 176 define a “family member” of an officer?

20 714, § 176.001(2-d).

21 14§ 176.003(a)(2)(B).
B2 14§ 176.003(a)(2)(C).
233 14, § 176.003(a-2).

234 14. § 176.003(b).

35 1d. § 176.001(7).

26 14, § 176.001(2-a).
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An officer’s family member is a person related to the officer within the first degree of consanguinity
(blood) or affinity (marriage).?*” An officer’s family member includes the officer’s: father, mother,
son, daughter, spouse, father-in-law, mother-in-law, son-in-law, daughter-in-law or step child.

99. To what types of contracts does the law apply?

The law applies to any written contract for the sale or purchase of real property, goods (personal
property) or services.”® A contract for services would include one for skilled or unskilled labor, as
well as for professional services.”*

100. When is a vendor required to file a “conflicts of interest
questionnaire?

A vendor is required to file a “conflicts of interest questionnaire” (“questionnaire”) if the vendor has
a business relationship with the city and: (1) has an employment or other business relationship with
an officer or an officer’s family member that results in the receipt by the officer or family member of
taxable income of more than $2,500 in the preceding twelve months; (2) has given an officer or an
officer’s family member one or more gifts totaling more than $100 in the preceding twelve months;
or (3) has a family relationship with an officer.”*’

A vendor is required to file a questionnaire not later than the seventh business day after the latter of
the following: (1) the date the vendor begins discussions or negotiations to enter into a contract with
the city or submits an application or response to a bid proposal; or (2) the date the vendor becomes
aware of a relationship or gives a gift to an officer or officer’s family member.

101. With whom should the statements and questionnaires be filed?

The statements and questionnaires must be filed with the records administrator of the city.?! A
records administrator includes a city secretary, a person responsible for maintaining city records, or a
person who is designated by the city to maintain the statements and disclosures filed under the
chapter.2#?

A city that maintains a website is required to post on that website statements and questionnaires that
are required to be filed under the chapter. However, a city that does not have a website is not required
to create or maintain one.?*

mote: A vendor is required to file a questionnaire not later than the seventh business day after the
later of the following: (1) the date the vendor begins discussions or negotiations to enter into a
contract with the city or submits an application or response to a bid proposal; or (2) the date the

BT Id. § 176.001(2).

38 14, § 176.001(1-d), (2-c).

9 14§ 176.001(6).

2014, § 176.006(a).

21 14 §8 176.003(b), .006(a-1).
2 14, § 176.001(5).

5 1d. § 176.009.
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vendor becomes aware of a employment or business relationship with an officer of officer’s family
members, gives a gift to an ofﬁcer or officer’s family member, or becomes aware of a family
relationship with an officer.2*)

102. What happens if a statement is not filed?

An officer or vendor who knowingly fails to file a statement or a questionnaire when required to do
so commits either a Class A, B, or C m1sdemeanor dependmg on the amount of the contract.”** A
Class C m1sdemeanor is pumshable bya fine of up to $500. A Class B misdemeanor is punishable by
a fine up to $2,000, confinement in jail for a term not to exceed 180 days, or both. A Class A
Misdemeanor is pumshable by a fine up to $4,000, confinement in jail for a term not to exceed one
year, or both. It is an exception to an offense if the officer or vendor files the statement or
questionnaire not later than the seventh business day after receiving notice from the city of the
alleged violation.?*

In addition to possible criminal punishment, a city may reprimand, suspend, or terminate an
‘employee who knowingly fails to comply with the requirements of Chapter 176.24 And the city

‘quest;onnalre ¥

(Note: The validity of a contract between a city and a vendor is not affected solely because an officer
or vendor fails to file a questionnaire.)**

103. Where can an officer or vendor obtain the necessary forms?

The Texas Ethics Commission is charged with creating statement and questionnaire forms. 20 The
forms can be found at www.ethics.state.tx.us or by contacting the TML Legal Department at 512-

104. What is Chapter 171 of the Local Government Code?

Chapter 171 of the Local Government Code regulates local public officials’ conflicts of interest.?' It
prohibits a local public official from voting or participating in a matter involving a business entity or
real property in which the official has a substantial interest if an action on the matter will result in a
special economic effect on the business that is distinguishable from the effect on the public or, in the
case of a substantial interest in real property, it is reasonably foreseeable that the action will have a
special economic effect on the value of the property, distinguishable from its effect on the public.?

2 I1d. § 176.006(a-1).

25 1d. §§ 176.013.

26 Id. §§ 176.013(H-(g).

7 14, § 176.013(d).

28 1d. § 176.013(e).

2 1d. § 176.006()).

0 14 §§ 176.003(e), 176.006(b).

Bl 14, §§ 171.001-.010.
52 1d. § 171.004(a).
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A public official who has such interest is required to file, before a vote or decision on any matter
involving the business entity or real property, an affidavit with the city’s official record keeper,
stating the nature and extent of the interest.”*> In addition, a local public official is required to
abstain from further participating in the matter. However, a local public official who is required to
file an affidavit is not required to abstain from participating in the matter if a majority of the
members of the governing body have a substantial interest and are required to file and do file
affidavits of similar interests on the same official matter.*>*

More detailed information on Chapter 171 is available in a separate attorney general publication
known as “Conflicts of Interest Laws Made Easy” located online at www.texasattorneygeneral.gov.

10S. What is H.B. 1295?

H.B. 1295 will apply to contracts entered into after January 1, 2016. The bill provides that: (1) a city
is prohibited from entering into a contract with a business entity unless the business entity submits a
disclosure of interested parties (i.e., discloses a person who has a controlling interest in the business
or who actively participates in facilitating the contract for the business) if the contract: (a) requires an
action or vote by the city council before the contract may be signed; or (b) the contract has a value of
at least $1 million; (2) the disclosure must be on a form prescribed by the Texas Ethics Commission;
and (3) a city must, not later than 30 days after receiving a disclosure, submit a copy to the Texas
Ethics Commission.

As of printing, the rules and form had not been adopted by the Ethics Commission. City officials
should be aware of the new law and consult with local legal counsel regarding its application.

XI. Enforcement of Bidding Requirements

106. What civil remedies are available to an individual or entity if the
competitive bidding laws are not followed?

If a city enters into a contract without complying with the requirements of Chapter 252 of the Local
Government Code, the contract is void.?*> Any property tax paying resident of the city may bring suit
in district court to stop the performance or payment of the contract. Further, if the contract is for the
construction of public works, a person who submitted a bid for a contract for which the competitive
sealed bidding requirement applies, regardless of residency, may bring suit in district court to stop
the performance or payment of the contract.?

107. What criminal penalties apply if the competitive bidding laws are
not followed?

33 1d. § 171.004(a)-(b).
254 1d. § 174.004(c).

25 14, § 252.061.

26 1d,
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If a person fails to comply with the competitive bidding or competitive proposal procedures
required by Chapter 252, that person may be convicted of a Class B misdemeanor.”>’ This includes
a situation in which a person makes or authorizes separate, sequential or component purchases in
an attempt to avoid competitive bidding requirements. A Class B misdemeanor may be punished
by a fine of up to $2,000, confinement in jail for up to 180 days, or both the fine and
confinement. >

108. Can city officials or employees be removed from office for failure
to comply with competitive bidding laws?

Under Texas law, an individual is automatically removed from his or her position if that person is
finally convicted of failing to comply with the competitive bidding or competitive proposal
procedures required by Local Government Code Chapter 252.2* Once removed from office, such a
person may not hold any public office in this state for four years after the date of final conviction.
Also, for four years after the date of final conviction, the convicted person may not be employed by
the city where the person was serving when the offense occurred and may not receive any
compensation through a contract with the city. The convicted person may, however, continue to
receive any retirement or workers’ compensation benefits.

109. Are there different consequences for elected officials, as compared
to city staff, for bidding violations?

There are not different consequences for elected officials or city staff for bidding violations.?®

57 14, § 252.062.

2% TEX. PENAL CODE ANN. § 12,22,

2 TEX, LOC. GOV*T CODE ANN. § 252.063.
20 14, §§ 252.062, .063.
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Item 11

WR Council Agenda Item baeuse any

Budget Account Code: Meeting Date: September 19, 2017
Department/

Budgeted Amount; Requestor: City Council

Fund Balance-before Prepared by: City Administrator Flanigan

expenditure:

Estimated Cost: Date Prepared: September 14, 2017

Exhibits: 1) Collin Central Appraisal District Letter, dated August 14, 2017
’ 2) National Night Out (NNO) Flyer

3) Fire Prevention Week

4) National Pharmaceutical Take Back Initiative

5) Early Voting & November 7, 2017 General Election Calendar

AGENDA SUBJECT

1. FUTURE AGENDA ITEMS
ZONING CODE COMMITTEE UPDATE
VOLUNTEERS FOR COLLIN CENTRAL APPRAISAL DISTRICT BOARD
OF DIRECTORS [MARSHALL]
REMINDER NATIONAL NIGHT OUT (NNO) — TUESDAY, OCTOBER 3,
2017, 6:00 P.M. — 9:00 P.M.
FIRE PREVENTION WEEK — OCTOBER 8-14, 2017
e REMINDER NATIONAL PHARMACEUTICAL TAKE BACK INITIHATIVE -
SATURDAY, OCTOBER 28, 2017, 10:00 AM. — 2:00 P.M., ALONG
WITH EARLY VOTING
e REMINDER OCTOBER 2017 WATER RATES

Effoctive a Effective
Dct. 2016 § Oct.2018

Water Rates - Residential

il Min Chg. - Includes 1% 4,000 Gal

| Volume Rate Per 1,000 Gal.
4,001 15,000
15,000 30,000
30,001 50,000
50,001 70,000
70,001 Above

SUMMARY
Please review the information provided.
POSSIBLE ACTION

Council may direct staff to take appropriate action.



| ‘Inter - Office Use

Approved by:

Department Head/ Date:

Requestor: ’

City Attorney: Date:

City Administrator: % 7&%‘% @/ 09/15/2017




Collin
Central

Appraisal Collin Central Appraisal District

District

August 14, 2017

Z Marshall, Mayor

City of Parker

5700 East Parker Road
Parker, TX 75002

RE: Election of Collin Central Appraisal District Board of Directors

Dear Mayor Marshall:

In accordance with the Texas Property Tax Code, Section 6.03, the Appraisal District's
five directors are to be appointed by the taxing units that participate in the District. Each
taxing unit may nominate one to five board candidates. If a taxing unit has zero votes to
cast in the election, as shown below, they are still entitled to nominate candidates for the
board.

Your nominations must be made in an open meeting and a written resolution from the
presiding officer of your governing body must be delivered to the Chief Appraiser by
October 14, 2017. The resolution should include the name and address of each candidate
nominated. To be eligible to serve on the board an individual must be a resident of the
district and must have resided in the district for at least two years immediately preceding
the date they take office.

Please be advised that the City of Parker will have 5 votes to cast in the election of the
Board of Directors for the Central Appraisal District of Collin County. At the conclusion of
the nominating process we will send each voting taxing unit, with at least one vote to cast,
a ballot with voting instructions.

The District’'s Board of Directors serve two year terms, beginning January 1, 2018,
Sincerely,

Bo Daffin

Chief Appraiser

Enclosure

www.collincad.org

250 Eldorado Pkwy Metro 469-742-9200 Admin Fax 469-742-9209
McKinney, Texas 75069 Toll-Free 866-467-1110 Appraisal Fax 469-742-9205



il Collin Central Appraisal District

DIRECTOR QUALIFICATIONS

An appraisal district director must reside in the appraisal district for at least two years
immediately preceding the date he or she takes office.

A person may serve on the governing body of a taxing unit in the appraisal district that is; a
city councilman, school board trustee, county commissioner, or other board member, and
still be eligible to serve as a director. The common-law doctrine of incompatibility (holding
offices that have conflicting demands on the holder) does not prohibit the same person from
holding both offices. There is no limit to the number of elected officials that may serve on
the board.

An employee of a taxing unit within the appraisal district may not serve as a director. The
only time that a taxing unit's employee may serve is if that employee is also an elected official
or member of the governing body. For example, a city councilman who is employed as the
school business manager may serve as a director.

A person may not serve as a director if he or she is related to someone who appraises
property for use in proceedings before the appraisal review board or in subsequent court
proceedings, or represents property owners in such proceedings.

A person may not serve an the board of directors if that person has a substantial interest in
a business entity which has a contract with the appraisal district or, in the case of a taxing
unit, has a contract related to the performance of an activity governed by the Tax Code.
(Example- a partner in a law firm engaged in collecting delinquent taxes for a taxing unit.)

In considering individuals to serve as directors, taxing units should look for expertise in such
areas as accounting, finance, management, personnel administration, contracts, computers,
real estate, or taxation.

250 Eldorado Pkwy Metro 469.742.9200 Admin Fax 469.742.9209
McKinney, Texas 75069 Toll-Free 866.467.1110 Cust Service Fax 469.742.9207
www.collincad.org



PARKER
M Parker Police Department

Memorandum

National Night Out 2017

News Alert! Your Police and Fire Personnel will be out
helping to combat crime and celebrating National Night
Out! Please join us.

National Night Out, an annual, nationwide Neighborhood Watch campaign, is
held in early October (Texas only). This program promotes involvement in
local crime and drug prevention activities, strengthens police-community
partnerships, and encourages neighborhood camaraderie as part of our national
efforts to let criminals know that not only in America and the State of Texas are
united, but the City of Parker is also dedicated to building a safer and more
caring community. Along with the traditional “lights on” and front porch vigils,
cities and towns across America celebrate NNO with a variety of events and
activities such as: block parties, cookouts, parades, flashlight walks, visits from
local police, and safety demonstrations.

National Night Out is held each year to encourage people throughout the nation
to come outside and join their neighbors in giving neighborhood crime a “going
away” party. Texas is the only state for now that is celebrating this program
during the month of October.

National Night Out 2017 will take place on Tuesday, October 3. Register
your neighborhood for this year's event today. Registration is free and gives
Police, Fire and other City representatives an opportunity to attend local events
as time and circumstances permit. You do NOT have to be a current
Neighborhood Watch neighborhood to participate. National Night Out is for
everyone! Register now and begin planning your event as soon as possible.

To register email or call Sergeant John Paul with the Parker Police Department
at jpaul@parkertexas.us or 972-442-0333 ext. 267.

Once your neighborhood is registered we will put you on our list of event sites
to visit during the evening, so you can meet the members of your Police

PPD -001-13



©ARKER
M Parker Police Department

Memorandum

Department. We make every effort to visit as many events as possible. So
please do your best to support this effort in helping us combating crime within
our great City of Parker.

We look forward to having our Mayor and City Council participate as time
allows.

Yours In Community Policing,

John Paul

Police Sergeant/Community Officer

PPD -001-13
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Parker Police Department

Memorandum
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Customary for the fall, | direct my commentary to Fire Prevention Week which this year is October 8-14.
For the last three years the National Fire Protection Association has focused on the importance of
working smoke alarms. This year’s campaign “Every second counts: plan 2 ways out!” continues last
year’s message by emphasizing that just seconds can mean the difference between escaping safely from
a fire or tragedy.

FIRE
PREVENTION

WEEK

OCTOBER 8-14, 2017

hrapreventionwesk org

For most, our perception of a house fire has been influenced by what we’ve seen on TV, streamed to our
laptop or simply watched in a movie theater. Sadly, these perceptions can be dangerously misleading.
As F've said many times fire quickly grows in its intensity and the accompanying smoke becomes so
dense so fast that you can rapidly become disoriented in even the most familiar of settings.

With this year’s campaign the NFPA reinforces the need for prompt action supported by a simple escape
plan familiar to all household members. It may seem improbable but you can have less than two

minutes to escape a fire from the time a smoke alarm sounds. So...some simple guidance from your fire
department:

v" Draw a map of your home with all members of your household present marking two exits from
each room, if possible, and a path to the outside from each room’s exit. Establish an outdoor
meeting place familiar to everyone such as the mailbox or a tree.

v Practice your home fire drill twice a year. Try to conduct one at night and one during the day

using different ways out.

Discuss with a babysitter exactly what to do in the event your smoke alarm sounds. Don’t

assume they know.

Teach your children how to escape on their own in case you can’t help them.

Make sure the number of your home is clearly marked and easy for us to find.

Close doors behind you as you leave — this may slow the spread of smoke, heat and fire.

Once outside, stay outside. Call 911 from outside your home.

\

AN NN

Our firefighters would be delighted to make a house visit during the day — weekdays or weekends - to
discuss fire safety with family members. Or simply stop by the fire station for a chat. Alternatively, you
can visit NFPA's www . firepreventionweek.org for additional guidance on escape plans as well as many
other fire safety topics.
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Parker Police Department

National Pharmaceutical Take Back Initiative

On October 28th, 2017, from 10am-2pm, the DEA will coordinate a collaborative effort

with state and local law enforcement agencies focused on removing potentially dangerous
controlled substances from our nation’s medicine cabinets. The Parker Police Department will
take part in this initiative for the first time. A national take-back day will provide a unified
opportunity for the public to surrender expired, unwanted, or unused pharmaceutical controlled
substances and other medications to law enforcement officers for destruction. This one-day effort
will bring national focus to the issue of pharmaceutical controlled substance abuse. The program
provides an opportunity for law enforcement to collaborate with the DEA and establish a safe
collection site.

Collection boxes and posters will be provided by DEA approximately 2-3 weeks prior to the
event. If you need additional collection boxes the day of the event, you are authorized to use a
container approved by your department as part of its standard operating procedures.

On Saturday, October 28, 2017, the Parker Police Department will host a collection site in the
parking lot of the Parker Police Department. This site will allow residents to drop of
medications without leaving their vehicle

Controlled, non-controlled, and over the counter medications may be collected from
individuals. The general public is often unaware of the distinction in medication status.

This program is anonymous. All efforts will be made to protect the anonymity of
individuals disposing of medications. Participants may dispose of medication in its original
container or by removing the medication from its container and disposing of it directly into
the disposal box. Liquid products, such as cough syrup, should remain sealed in their original
container. The depositor should ensure that the cap is tightly sealed to prevent leakage. THIS
IS FOR THE GENERAL PUBLIC ONLY.

Illicit substances such as marijuana or methamphetamine are not a part of this initiative and
should not be placed in collection containers. If an individual attempts to surrender an illicit
controlled substance, law enforcement personnel should handle such material as abandoned
property in accordance with department policy.

THANK YOU! Your continued cooperation and participation in this worthy endeavor is greatly
appreciated.



Early Voting & November 7, 2017 General Election Calendar

Sunday Monday Tuesday Wednesday Thursday Friday Saturday
October 22 October 23 October 24 October 25 October 26 October 27 October 28
Early Voting Early Voting Early Voting Early Voting | Early Voting | Early Voting
8am - S5pm 8am - 5pm 8am - 5pm 8am -5pm | 8am ~ 5pm 7am - 7pm
|
October 29 October 30 October 31 Novemberl November 2 | November 3 | November 4
Early Voting Early Voting Early Voting Early Voting Early Voting | Early Voting
ipm - 6pm 7am - 7Zpm 7am - 7pm 7am - 7pm 7am - 7pm 7am - 7pm
|
November 5 November 6 November 7

Election Day

7am - 7pm
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